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FOREWORD 


When histories are finally written in an adequate perspective of time, 
ideas generally are given more attention than wars, hot or cold. The trans- 
formations wrought by thinking men in the realm of ideas, particularly 
with respect to determining modes of conduct and channels for the intel- 
lect, loom large in the accounts of every civilization. John Dewey, the 
educator, is likely still to be blessed or reviled in the year 2258, while George 
Dewey, the great admiral, may scarcely be remembered. It is perhaps not 
unfair to say that, even in the short span of our nation’s history, Lincoln, 
the man of thought, has come to be more highly honored than Washing- 
ton, the man of action. 

The debate over education with which America finds itself occupied 
in mid-century is likely to be recorded as one of this nation’s great issues 
of the twentieth century, and to its ultimate resolution may be laid the 
course of American history for succeeding decades, and perhaps centuries. 
The historian engaged in the year 2258 in an appraisal of American civiliza- 
tion may well trace the lineage of his conclusions, happily or painfully, 
back to the middle of the twentieth century or thereabouts, to demonstrate 
what was then done right or wrong in the schools of these United States. 

In Illinois, the fourth largest state in the union, we look back in the 
year 1958 to the landmark established by the Constitution of 1870, which 
commanded the legislature “to provide a thorough and efficient system of 
free schools” in this State, and beyond that, to the vision of the thinking men 
who founded this Republic, given expression in the Ordinance of 1787, 
governing the Northwest Territory, from which the State of Illinois was 
carved: “Religion, morality and knowledge being necessary to good govern- 
ment and the happiness of mankind, schools and the means of education shall 
forever be encouraged.” 

When we examine school law, as we do in this issue, we should re- 
member that we are dealing not simply with statutory provisions pertain- 
ing to administrative matters, but that we are studying the legal framework 
within which the most potent force in determining the welfare and destiny 
of our society, our state, and our nation must operate. In decreeing a public 
school system, the Constitution of Illinois provided only one criterion that 
is susceptible of anything like an exact definition, that the schools be free. 
The burden of maintaining a system of education that is thorough and 
efficient, however, rests with the legislature, the public at large, and the 
inhabitants of each local school unit. 

And while the legal problems of schools are our specific interest, as 
lawyers, in the school system, we should not lose sight of the large issues 
of educational policy that must concern lawyers if they are to meet their 
community responsibilities and fulfill their function of public leadership. 

There are 1,700,000 youngsters enrolled in Illinois public schools; 65,000 
teachers instruct them; the system costs $725,000,000 a year to operate; we 
invest $125,000,000 annually in new school construction. These are im- 








pressive figures, but they are relative. Of the 48 states, 40 spend a greater 
percentage of their wealth on the education of their children than does 
Illinois. This is a wealthy state, and therefore this rank is not indicative of 
our higher per capita expenditure or of the level of efficiency of our schools 
compared with those of other states. The problem today, however, is not 
merely one of keeping abreast of our sister states but of meeting the more 
stringent demands of a new scientific age. How well are we doing? 

The structure of our symposium is a logical one. We begin by looking 
into the authority upon which the school system is grounded, delineate the 
area that the educational unit is to serve, secure the money to build and 
operate the school, determine the rights and duties of the personnel who 
serve the system, examine the contractual powers of those who direct the 
schools, and lastly, see what liability exists if someone is injured in the 
process. We are fortunate in having an able group of practitioners of school 
law as our contributors, and it is hoped that lawyers and laymen having 
educational interests and responsibilities will find this issue of value. 

We wish to advise our readers that a cumulative index of Law Forum 
volumes 1949-1958 is now in preparation for publication in 1959. A copy 
of the index will be mailed to each subscriber of record as of July 1, 1959. 


Paut O. PRoEHL 
Editor, Law Forum 
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LEGAL BASIS AND TERRITORIAL 
EXTENT OF SCHOOL DISTRICTS 


BY HAROLD W. NORMAN* 


HistoricaAL BACKGROUND 


THE PRESENT STATUTORY PROCEDURES and requirements for 
the organization and reorganization of school districts in Illinois are to a 
large extent of comparatively recent origin. In interpreting these statutes, 
the supreme court has stressed the necessity of considering the legislative 
purpose.! For this reason, and because it is essential to an understanding 
of many of the decisions of the courts, it seems desirable to begin this article 
with a brief history of the Illinois school system. 

Until 1952, the creation of school districts and changes in their bounda- 
ries were, in the main, in the hands of three elected township officials known 
as the township trustees of schools. At an early date, these trustees were 
directed to “lay off their townships in school districts.” ? Subsequent 
statutes frequently provided that this duty was to be performed “to suit 
the wishes or convenience of a majority of the inhabitants of the town- 
ship.” $ 

The trustees were also authorized to change the boundaries of school 
districts by consolidation, division and detachment, and annexation. Until 
1871, the trustees acted upon their own motion, but, thereafter, only upon 
a petition of a prescribed percentage of the voters. In the case of a de- 
tachment or an annexation or the creation of a new district out of a former 
district, the petition had to be signed by two-thirds of the voters living in 
the territory therein described. 

The trustees had authority only to grant or to deny the petition. They 
could not modify it or grant it in part and deny it in part. The only statutory 
limitation on their authority was that any new district had to contain a 
minimum number of families, which was only ten as late as 1945.5 


* HAROLD W. NORMAN. Pb.B. 1919, J.D. 1920, University of Chicago; 
partner in the firm of Norman, Engelhardt, Zimmerman & Prince, 
Chicago, Illinois. 


1 People v. Newman Community School Dist., 1 Ill. 2d 370, 115 N.E.2d 606 (1953); 
People ex rel. Warren v. Drummet, 415 Ill. 411, 114 N.E.2d 364 (1953); People v. Loitz, 
412 Ill. 313, 106 N.E.2d 338 (1952). 

2Tll. Laws 10th Spec. Sess. 1837, at 316. For the early history of the Illincis school 
system, see Powell v. Board of Educ., 97 Ill. 375 (1881); Itt. Epuc. Ass’n, Non-Hicu 
Scuoot Issues (1950). 

$Tll. Laws Gen. Assembly 1841, at 276. 

*Tll. Laws 27th Gen. Assembly 1871-72, at 710. 

5 Iti. Rev. Stat. c. 122, § 4-30 (1945). 
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In practice, petitions to the trustees for changes in boundaries were 
usually granted without question and, indeed, some experienced school 
attorneys from time to time contended that the granting of a petition was 
mandatory since it expressed the wishes of the voters in the petitioning 
territory. Most of the petitions were solely for the purpose of obtaining tax 
advantages and, in pursuit of this objective, it was not uncommon for the 
same territory to change its allegiance from one district to another and 
back again. 

Any petitioner or anyone appearing before the trustees to oppose the 
petition could appeal to the county superintendent of schools, who as an 
elected official was understandably reluctant to overrule the local trustees. 

Under this legislative scheme, the state was laid out into (1) urban 
districts coterminus with or centered in a municipality, and (2) rural 
districts frequently having an area of about four square miles with a school- 
house in the center. This pattern of small local districts was obviously 
dictated by considerations of convenience in attendance, although the 
doctrine of “local control” caused it to survive far beyond the horse and 
buggy era. In 1945 there were still 11,955 school districts in Illinois, the 
largest number to be found in any state. About 10,000 of these districts 
maintained only a single one-room school.® 

As the demand developed, the larger urban districts added the high 
school grades to their programs? and became known as unit districts. 

It was difficult to provide for the needs of the larger city systems and 
the one-room rural districts by a single statute. One by one the former 
sought relief and demanded and received a special charter for the govern- 
ment of their schools.8 Many of these special charters provided that the 
boundaries of the school district should at all times be coterminus with a 
named municipality, automatically expanding and contracting with it.? The 
township trustees of schools had no jurisdiction over the annexation or 
detachment of territory from these special charter districts. As the cities 
necessarily expanded to provide urban facilities to fringe areas, they cut 
into the surrounding school districts, frequently isolating one section of a 
district from another. These fringe areas have thus been justifiably reluctant 
to make long-range plans, particularly in school building. 


® People ex rel. Warren v. Drummet, supra note 1. 

7A common school district may provide education at the high school level. Russell 
v. High School Board, 212 Ill. 327, 72 N.E. 441 (1904). 

8Charters were issued for 105 public school systems. Now there are only 14 
systems, including Chicago, which really operates under a special act instead of a con- 
tinuing charter. Special charters seem to be prohibited by article 4, section 22 of the 
Constitution of 1870. Under the latter, the problems of the larger schools have been 
taken care of by general legislation for board of education districts. Il]. Laws 27th Gen. 
Assembly 1871-2, at 737. 

®People ex rel. Biddison v. Board of Educ., 255 Ill. 568, 99 N.E. 659 (1912); 
School Trustees v. School Inspectors, 214 Ill. 30, 73 N.E. 412 (1905). 
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High schools developed slowly in rural Illinois. In 1874 the General 
Assembly authorized the creation of township high school districts by an 
election held pursuant to a petition of voters of the proposed district.!° 

Township boundary lines are arbitrary and communities frequently lie 
partly in one township and partly in another. For this reason, and also be- 
cause it was frequently difficult for a community to obtain the favorable 
vote in an entire township for the establishment of a township high school 
district, large areas in the state continued to be without high school facilities. 
Children from these areas attended neighboring high schools on a tuition 
basis. 

In 1905 the Supreme Court of Illinois held that the duty of the General 
Assembly to provide a system of free schools included the duty to provide 
high school facilities.11 Thereafter, various laws were enacted for the pay- 
ment of high school tuition for children not living in a high school district. 
Two were declared unconstitutional and the third was unpopular and un- 
workable.” 

Beginning in 1917 the General Assembly took two steps to meet the 
problem. The first was the organization of all the non-high school area in 
each county into a single high school district to provide high school edu- 
cation for its residents on a tuition basis. These districts appropriately 
came to be called non-high school districts. The second step was a series 
of acts dealing with the formation of community high school districts. This 
legislation permitted the creation of high school districts by petition and 
election without regard to township lines and, eventually, without regard 
to elementary school district lines.14 Its purpose was to provide high school 
facilities for the smaller communities. However, in forming these new 
districts, it was natural for the planners to include as much of the adjoining 
rural areas as could be outvoted in order to take advantage of its high ratio 
of assessed valuation to school population. The constitutionality of this legis- 
lation and the proceedings under it provided a most prolific period of schoo] 
litigation.15 


10 TI]. Laws 28th Gen. Assembly 1873-4, at 137. 

11 Russell v. High School Board, supra note 7. There were prior decisions to the 
same effect, but this one captured public attention. See Richards v. Raymond, 92 Ill. 
612 (1879). 

12 Board of Educ. v. Hayworth, 274 Ill. 538, 113 N.E. 939 (1916); People ex rel. 
Kincaid v. School Directors, 267 Ill. 172, 107 N.E. 892 (1915); Cook v. Board of Di- 
rectors, 266 Ill. 164, 107 N.E. 327 (1914); People v. Moore, 240 Ill. 408, 88 N.E. 979 
(1909). 

18 T]]. Laws 50th Gen. Assembly 1917, at 737, 741, held constitutional in People 
ex rel. Goodell v. Chicago & N.W. Ry., 286 Ill. 384, 121 N.E. 731 (1918). 

141)]. Laws 50th Gen. Assembly 1917, at 737; Ill. Laws 51st Gen. Assembly 1919, 
at 908; Ill. Laws 52d Gen. Assembly 1921, at 797; Ill. Laws 53d Gen. Assembly 1923, 
at 594. 

15 See discussion beginning at p. 337 infra. 
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At the same time, there was a constantly growing dissatisfaction with 
the elementary school system, particularly with the large number of small 
one-room districts. The practical solution seemed to be voluntary consoli- 
dation. With this in mind, the Consolidated School District Act of 1917 was 
passed permitting consolidation of entire districts upon the favorable vote 
of a majority of those voting in each district.1* The resulting district suc- 
ceeded the predecessor districts and there was no right of secession. The 
requirement that the proposal carry in each of the existing districts made 
it difficult to use the method to accomplish a large-scale consolidation. 

In 1919 the General Assembly passed a second law for the consolidation 
of school districts. It permitted the consolidation of entire districts into a 
community consolidated school district by the method of petition and 
election. As originally enacted, the act required only the favorable vote 
of a majority of those voting on the question and there was no right of 
secession. In 1923 the act was amended to require the favorable vote of the 
voters residing within the cities, villages, and towns and also the favorable 
vote of those residing outside of any city, village, or town. By the 1923 
amendment, the county superintendent was authorized to detach the terri- 
tory of a former common school district from any community consolidated 
district upon a petition signed by two-thirds of the legal voters residing in 
the former district, or the same result could be accomplished by a petition 
signed by one-half of the voters in the former district requesting an election, 
provided the question carried by a three-fourths vote of those voting at the 
election so called.17 

Thereafter, nothing of great importance took place pertaining to school 
organization and reorganization until what might be called the revolution of 
the 1940’s. In the meanwhile, the Illinois Association of School Boards had 
conducted a program to inform its members, and the Illinois Agricultural 
Association had made an intensive study of the rural schools. As a conse- 
quence, two acts 18 were passed to enable counties to set up school survey 
committees to study school organization in their counties and to submit 
recommendations for reorganization. Under the first act, the recommenda- 
tions were advisory only, but under the second act, the county superintend- 
ent of schools was required to call elections in the areas affected by the 
recommendations for the purpose of voting on their adoption.!® Eventually, 
101 counties participated in the program on a voluntary basis. Although 
many of the counties made no specific recommendations, the voters were 


16 TI]. Laws 50th Gen. Assembly 1917, at 733. 

17TI], Laws 51st Gen. Assembly 1919, at 904; Ill. Laws 53d Gen. Assembly 1923, 
at 587. 

18T]]. Laws 62d Gen. Assembly 1941, at 1137; Ill. Laws 64th Gen. Assembly 1945, 
at 1608. 

19 See People v. Loitz, 412 Ill. 313, 106 N.E.2d 338 (1952) (held not to constitute 
an unconstitutional delegation of legislative authority). 
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stirred to act on their own initiative. The number of school districts in 
Illinois was reduced from 11,995 in 1945 to 4,951 on October 1, 1949, and 
to 1,849 on October 1, 1957.29 

The 1945 survey act provided for a State Advisory Commission on 
School Reorganization to provide advice and leadership. The Commission 
recognized the weakness of the existing school laws in permitting consolida- 
tions only by entire districts and in encouraging the continuance of the 
dual system of separate districts for elementary and high school programs.?! 
It therefore drafted, and the General Assembly passed, an act to permit the 
creation of community unit school districts.22, These districts were to be 
organized to operate grades 1 to 12 by the petition-election method without 
regard to existing school district lines. Former districts, or parts of districts, 
included in the new community unit school district had no right of with- 
drawal. It was, of course, the intent that these new districts would consti- 
tute real communities for school purposes. However, the unrestricted right 
of a majority to compel the inclusion of wealthy but sparsely populated 
areas led to a great deal of “land-grabbing” and the creation of many un- 
wieldy districts and the splitting of school communities.”* 

In 1951, the Community Unit School District Act was amended to give 
the county superintendent some discretion in the calling of elections to 
establish community unit school districts, signatures were required from 
each of the school districts whose boundaries would be affected, and on the 
election the proposition had to carry in each fraction of a high school 
district included.4 

In 1945 the General Assembly also authorized the appointment of a 
commission to study school problems, known as the School Finance and 
Tax Commission.”® Similar commissions have been authorized by each of 
the succeeding general assemblies and are known as school problem com- 
missions.2® Much of the school legislation after 1945 has been based on the 
recommendations of these commissions. 


20 SUPERINTENDENT OF PuBLic INSTRUCTION REP. (Oct. 1, 1957). 

21Srate Apvisory CoMM. ON ScHOOL REORGANIZATION, REP. TO THE 66TH GEN. 
ASSEMBLY 11 (May 1949). 

22711. Laws 65th Gen. Assembly 1947, at 1530. 

23 ScHooL PropLEMs CoMM’N No. 1, Report oN Itt. ScHoot Prostems 21 (Mar. 
1951). People ex rel. McLain v. Gardner, 408 Ill. 228, 96 N.E.2d 551 (1951), is an 
example of “land grabbing” at its worst. 

24 TI], Laws 67th Gen. Assembly 1951, at 277, 279. Nothing could be done to in- 
crease the constitutional debt limit under article 9, section 12. It remains at 5%, the 
same as for separate elementary and high school districts. This is frequently a 
deterrent to the formation of community unit districts. ScHoot ProsLEmMs CoMM’N 
No. 1, Report on ILv. ScHoot Prostems 26 (Mar. 1951). However, these districts are 
given preferential treatment in state aid. Int. Rev. Srat. c. 122, § 18-9 (1957). 

25 Tl]. Laws 64th Gen. Assembly 1945, at 107. 

26 [1]. Laws 66th Gen. Assembly 1949, at 81; Ill. Laws 67th Gen. Assembly 1951, 
at 982; Ill. Laws 68th Gen. Assembly 1953, at 618; Ill. Laws 69th Gen. Assembly 1955, at 
998; Ill. Laws 70th Gen. Assembly 1957, at 2130. 
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This legislation included the compulsory dissolution of districts not 
maintaining a school of their own, known as “protectorate districts.” For 
the most part, these were districts with comparatively great wealth and 
relatively few children attending the public schools. They found it profitable 
from a tax standpoint to send all of their children to neighboring schools on 
a tuition basis. A school problems commission also recommended legisla- 
tion which was passed by the General Assembly providing for the ultimate 
compulsory dissolution of all non-high school territory and the annexation 
of that territory to school districts maintaining grades 9 to 12.?" 

The township trustees of schools were obviously inadequate to cope 
with the problems of larger districts which frequently spread over two or 
more townships. Eventually, through the recommendations of a school 
problems commission, the General Assembly passed an act transferring the 
functions of the township trustees of schools with respect to changes in 
boundaries to the county board of school trustees. Coming from the larger 
area of the county, it was expected that the county trustees would be less 
provincial in their point of view than the township trustees and, because 
they would be handling many matters of this character, would acquire some 
degree of expertness in the field. But perhaps the radical departure in the 
legislation was the specification of standards and principles to guide the 
county boards in reaching their decisions. These standards directed the 
attention of the county boards to the educational needs of the children in 
the entire area affected by the proposed change in boundaries rather than 
to the “wishes or convenience of the petitioners.” 78 This was a complete 
shift from the former law which laid down no standards or principles to 
guide the township trustees of schools and under which taxpayer con- 
siderations were usually controlling. 

The case of School District No. 79 v. County Board * graphically 
illustrates the great difference between the present and the former pro- 
cedure. Prior to 1950, a number of small school districts in Fremont Town- 
ship, Lake County, Illinois, had voluntarily consolidated, forming Com- 
munity Consolidated School District No. 80. For many years, the district 
continued to operate four one- or two-room schools at widely separated 


27 Tll. Laws 66th Gen. Assembly 1949, at 1416, 1470; Ill. Laws 67th Gen. Assembly 
1951, at 579, 581; Ill. Laws 68th Gen. Assembly 1953, at 1385; Ill. Laws 69th Gen. 
Assembly 1955, at 788. ScHoot Fin. anp Tax Comm’N Rep. 15-16 (Mar. 1947); ScHoor 
ProBLEMs CoMM’N No. 1, REPoRT ON ILL. ScHoot Prosrems 13, 103 (Mar. 1951). The 
protectorate districts have now virtually disappeared and there are only 3 counties with 
any non-high school territory. The non-high school legislation was held constitutional 
in Hepner v. County Board, 8 Ill. 2d 235, 133 N.E.2d 39 (1956). The history of some 
of this legislation is recited in Board of Educ. v. Puffer, 411 Ill. 552, 104 N.E.2d 627 
(1952). 

28 TI]. Laws 67th Gen. Assembly 1951, at 1987. ScHoot PropLEmMs CoMmM’N No. 1, 
Report ON Itt. ScHoot Prosrems 16 (Mar. 1951). The county board of school trustees 
will sometimes be referred to herein as “county board.” 


29 4 Ill. 2d 533, 123 N.E.2d 475 (1954). 
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points in the district with two grades to a room. In 1951 a majority of the 
voters approved a bond issue of $250,000 to build a single schoolhouse to 
take care of all eight grades, Almost immediately one of the constituent dis- 
tricts, No. 79, exercised its right of secession. It had an area of about four and 
a half square miles, an assessed valuation of about $700,000, and not a single 
child attended the public school system from this area. Thereafter, the 
voters in four separate tracts along the edge of reconstructed School District 
No. 79 petitioned the county judge under section 8-6 of the School Code *° 
to detach their property from the consolidated school district and to annex 
it to District No. 79. There were only seven children in these tracts. The 
court held that if the petitions were in proper form, the county judge had 
no discretion, but must grant the prayers of the petitions. The reasoning 
of the court was that under Kenyon v. Moore,*' if the county judge had 
any discretion, the law would be unconstitutional. 

After the granting of these petitions, District No. 79 had an assessed 
valuation per public school student of $319,000 compared to $30,000 a stu- 
dent in the remaining portions of the consolidated district. District No. 79 
then reopened a one-room schoolhouse which had been closed for many 
years and operated a school with fifteen children in a single room. 

When the County Board of School Trustees Act became effective on 
July 1, 1952, the voters in the consolidated district petitioned the county 
board of school trustees to annex all of the territory of the consolidated 
district to District No. 79. The county board had little, if any, problem 
in determining that the educational considerations required the granting of 
the petition and, as a consequence, the area of the former consolidated school 
district was reconstructed as a single elementary district. The self-interests 
of the minority could no longer prevent the construction of a modern 
school building for the educational community of which it was a part. 


CONSTITUTIONAL ASPECTS 


The Power and Duty of the General Assembly 


Section 1 of article 8 of the Illinois Constitution provides, “The 
general assembly shall provide a thorough and efficient system of free 
schools whereby all children of this State may receive a good common 
school education.” This is not a grant of power, but a command and limita- 
tion.8? The power is inherent in the General Assembly without any specific 


80 Try, Rev. Stat. c. 122, § 8-6 (1951), repealed, Ill. Laws 67th Gen. Assembly 1951, 
at 1806. 

31 287 Ill. 233, 122 N.E. 548 (1919). 

82 People v. Deatherage, 401 Ill. 25, 81 N.E.2d 581 (1948); Keime v. Community 
High School Dist., 348 Ill. 228, 180 N.E. 858 (1932); Fiedler v. Eckfeldt, 335 Ill. 11, 
166 N.E. 504 (1929); People ex rel. Taylor v. Camargo School Dist., 313 Ill. 321, 145 
NE. 154 (1924); Richards v. Raymond, 92 Ill. 612 (1879). 








334 ILLINOIS SCHOOL LAW [Vor. 1958 


constitutional provision. Like most other commands addressed to the Gen- 
eral Assembly, it is not enforceable by the courts. The General Assembly 
has unlimited discretion in determining whether the system of education 
which it provides is thorough and efficient. This was not always believed 
to be the law. In People ex rel. Russell v. Graham,®* the court said that it 
could not interfere with legislation of this character unless the system was 
one “which all reasonable men must agree is not an efficient and thorough 
system, as those terms are commonly and generally understood.” §* How- 
ever, in People v. Deatherage,®* the court made it clear that this was an 
erroneous view and that the thoroughness and efficiency of the system of 
free schools was solely a legislative question.** Hence, the law is that no 
matter how unreasonable legislation for the creation and reorganization of 
school districts may appear to be from the standpoint of thoroughness and 
efficiency, it cannot be questioned in the courts. 


Limitations on Power 


The courts recognize only two enforceable limitations in this consti- 
tutional provision, namely, that the system must be free and that it must be 
open to all without discrimination." 

Section 22 of article 4 is frequently urged in school cases as imposing 
further limitations. The specific provision of this section forbids the General 
Assembly to pass any special law “providing for the management of common 
schools.” The word “management” in this provision is given a strict in- 
terpretation and the provision is held to relate only to the conduct of the 
school in the matter of imparting instruction.®® 

Section 22 of article 4 also prohibits special laws “granting to any cor- 
poration, association or individual any special or exclusive privilege, im- 
munity or franchise whatever.” This section has been applied to hold un- 
constitutional legislation granting residents in certain areas the right to 


33 301 Ill. 446, 134 N.E. 57 (1922). 

84Similar cases to the same effect are People ex rel. Leighty v. Young, 301 Ill. 
67, 133 N.E. 693 (1921), second appeal, 309 Ill. 27, 139 N.E. 894 (1923). 

35 Supra note 32. 

36 See also People ex rel. Taylor v. Camargo School Dist., supra note 32. The 
limiting statements to the contrary in McLain v. Phelps, 409 Ill. 393, 100 N.E.2d 753 
(1951), People ex rel. McLain v. Gardner, 408 Ill. 228, 96 N.E.2d 551 (1951), and People 
ex rel. Funk v. Hagist, 401 Ill. 536, 82 N.E.2d 621 (1948), are not believed to reflect the 
considered judgment of the court. See also People ex rel. Tuohy v. Barrington Consol. 
HS. Dist., 396 Ill. 129, 71 N.E.2d 86 (1947); People ex rel. Lewman v. Baird, 307 Ill. 
503, 139 N.E. 132 (1923); People ex rel. Smail v. Board of Educ., 343 Ill. App. 362, 99 
N.E.2d 385 (4th Dist. 1951). 

87 People v. Deatherage, supra note 32; Fiedler v. Eckfeldt, supra note 32; People 
v. Moore, 240 Ill. 408, 88 N.E. 979 (1909). 

38 People ex rel. Peterson v. Pollock, 306 Ill. 358, 137 N.E. 820 (1922); Speight v. 
People ex rel. County Collector, 87 Ill. 595 (1877). 
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establish school districts when the same right is not extended to others 
similarly situated. The section does not prevent classification, but the 
classification must have a rational basis.°® The leading case is People ex rel. 
Kane v. Weis,*° in which the court held unconstitutional a statute enacted 
in 1911 permitting high schools to be organized in any compact and con- 
tiguous territory containing a school district with a population of at least 
1,000 but not more than 100,000. The court could not see why a high 
school district should be permitted to be created in such a territory and not 
in one with an identical total population but not concentrated in one com- 
mon school district. However, the court has upheld provisions requiring a 
minimum population and assessed valuation for various kinds of districts 
where such factors had some reasonable relation to the ability of the districts 
to provide a good education.*! 

In People ex rel. Russell v. Graham, the court, in speaking of the 
broad power of the General Assembly, stated obiter dictum that the “legis- 
lature has the power to act directly and create school districts by general 
or special acts.” Since the Constitution of 1870, the General Assembly has 
not attempted to create any school district by a special act and it is question- 
able whether it would have the power to do so under the provision of 
section 22, article 4 last quoted. 

Another constitutional provision that is sometimes cited in school or- 
ganization cases is section 18 of article 2, providing that, “All elections shall 
be free and equal.” This section is generally interpreted as requiring that 
the vcte of each voter be equal in its influence on the result to the vote of 
every other voter. This section does not require that every person with an 
interest in the outcome of a school election be given a right to vote therein.** 
The power of the voters to organize a school district is regarded as a priv- 
ilege, and not as a right.** It has frequently been provided with respect 
to elections for the creation of a school district that the proposition receive 


89 People v. Loitz, 412 Ill. 313, 106 N.E.2d 338 (1952); People v. Deatherage, 401 
Ill. 25, 81 N.E.2d 581 (1948); People ex rel. Taylor v. Camargo School Dist., 313 Ill. 
321, 145 N.E. 154 (1924); People ex rel. School Directors v. Exton, 298 Ill. 119, 131 
NE. 275 (1921); People ex rel. Lewman v. Moyer, 298 Ill. 143, 131 N.E. 280 (1920). 

40275 Ill. 581, 114 N.E. 331 (1916). A similar case is People ex rel. Bd. of Educ. 
v. Read, 344 Ill. 397, 176 N.E. 284 (1931). 

41 People v. Deatherage, supra note 39. 

42 301 Ill. 446, 134 N.E. 57 (1922). Strong statements to the same effect are to be 
found in People ex re/. Lutz v. France, 314 Ill. 51, 145 N.E. 240 (1924); People ex rel. 
Morris v. Opie, 301 Ill. 11, 133 N.E. 689 (1921), overruled in part, People v. McCoy, 
387 Ill. 288, 56 N.E.2d 393 (1944). But these statements were not necessary to the 
decisions and it is significant that the General Assembly, instead of passing a special 
act, has frequently resorted to validating acts purporting to be based on complex 
classifications but, obviously, intended to apply to one or two school districts. 

43 People v. Deatherage, 401 Ill. 25, 81 N.E.2d 581 (1948); People ex rel. Lewman 
v. Moyer, supra note 39. 

44 People v. Deatherage, supra note 43. 
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the favorable vote of a majority of the voters living in cities and villages 
within the proposed district and a majority of the voters living outside of 
such cities and villages, taken separately.*® Under this legislation, it is con- 
ceivable that there might be only one voter in the proposed district living 
outside of the city and village, and his vote could defeat the proposal even 
though it received the unanimous vote of those living in the city. 

Subject to these limitations, the General Assembly has the power to 
do what it likes with the schools. It could, if it desired, consolidate all of 
the public schools in the state into a single district. It can change school 
district boundaries as it sees fit by legislative fiat without concern for the 
convenience of any residents of the district. The due process clause cannot 
be invoked.*¢ 

Most laymen and most school board members, even with long years 
of experience, have the impression that their district or its residents have 
some vested interest in the school buildings, land, and other school prop- 
erty in the district which has been purchased from taxes levied by the 
district. However, such is not the case. The district and its voters do not 
even have a constitutional right to notice of proposed changes of their 
boundaries, 47 

In the sense of being able to retain property against the wishes of the 
state or against the order of a body acting pursuant to legislative direction, 
a school district owns no property. 


“The ‘property of the school district’ is a phrase which is mis- 
leading. The district owns no property, all school facilities, such as 
grounds, buildings, equipment, etc., being in fact and law the prop- 
erty of the State and subject to the legislative will. [Citing author- 
ities. ]’’ 48 

An extreme application of this rule is People ex rel. Dixon v. Com- 
munity Unit School Dist. where the only school house in District No. 4 
was located in an area which was detached from that district and annexed 
to another district. As a matter of common law, title to the school house 
went to the annexing district. Although School District No. 4 was left 
without any school facilities and received no compensation for the value of 
the schoolhouse taken from it, the detachment was upheld. 


45 Itt. Rev. Stat. c. 122, §§ 8-4, 8-11 (1957). 

46 People ex rel. Dixon v. Community School Dist., 2 Ill. 2d 454, 118 N.E.2d 241 
(1954); People v. Deatherage, supra note 43; People ex rel. Taylor v. Camargo School 
Dist., 313 Ill. 321, 145 N.E. 154 (1924). 

47 Pritchett v. County Board, 5 Ill. 2d 356, 125 N.E.2d 476 (1955). 

48 Jd. at 361, 125 N.E.2d at 478. 

49 Supra note 46. 
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Delegation of Power and Administrative Discretion 


As the Supreme Court of Illinois held in School Dist. No. 79 v. County 
Board, the General Assembly “may give an administrative body dis- 
cretionary powers to decide an issue if it establishes standards under which 
that discretion may be exercised.” The court pointed out that the cases in 
which legislation seems to have been held unconstitutional in this field 
really “involved an incomplete and indefinite law rather than an attempt 
to delegate legislative power.” ®4 

However, the cases on the subject are not easy to reconcile. From an 
early date until 1952, the township trustees of schools were given the au- 
thority “to divide the township into school districts to suit the convenience 
or the wishes of a majority of the inhabitants of the township.” No standards 
were laid down to determine how the wishes or convenience of the majority 
of the inhabitants of the township were to be determined, yet the legislation 
went almost unchallenged so far as constitutionality was concerned.®? The 
township trustees were given equally broad powers to change school district 
boundaries. 

In Metz v. Anderson *8 the court intimated that the absence of standards 
merely added to the responsibility of the trustees. “They must perform 
that duty, and their honest action cannot, in this manner, be inquired 
into.” 54 The courts did state that they would intervene in the event of 
fraud or gross abuse of discretion.®> But, in only one case under these and 
similar provisions of school laws was an administrative decision set aside 
as an abuse of discretion.5® In deciding these questions, the trustees and the 
county superintendent acted in an administrative and not in a judicial ca- 
pacity, and prejudgment of the case did not disqualify them to act.57 

This attitude prevailed until the unpopular Community High School 


504 Tl. 2d 533, 123 N.E.2d 475 (1954). See also Hepner v. County Board, 8 Ill. 2d 
235, 133 N.E.2d 39 (1956); Pritchett v. County Board, supra note 47. 

51 The General Assembly may provide for the organization of districts by petition 
and election and in that case abuse of discretion by the voters is not subject to review. 
People v. Deatherage, 401 Ill. 25, 81 N.E.2d 581 (1948); Husser v. Fouth, 386 Ill. 188, 
53 N.E.2d 949 (1944); Board of Educ. v. Board of Educ., 11 Ill. App. 2d 408, 137 
N.E.2d 721 (3d Dist. 1956); Streator Twp. H.S. Dist. v. County Board, 5 Ill. App. 2d 
38, 124 N.E.2d 579 (2d Dist. 1955). 

52 The earliest discussion of constitutionality on this ground appears to have been 
in Fisher v. Birkey, 299 Ill. 145, 132 N.E. 498 (1921). In such cases as School Trustees 
v. School Directors, 190 Ill. 390, 60 N.E. 531 (1901), constitutionality is assumed. 

58 23 Ill. 410 (1860). 

54 Id. at 414. 

55 Metz v. Anderson, supra note 53; School Directors v. Trustees, 66 Ill. 247 (1872); 
Thompson v. Beaver, 63 Ill. 353 (1872). 

56 Fisher v. Birkey, supra note 52. 

57 People ex rel. School Directors v. Buskirk, 279 Ill. 203, 116 N.E. 683 (1917). 
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Act of 1917 came before the supreme court. That act authorized the county 
superintendent of schools to call an election to vote on the proposition to 
establish a community high school district pursuant to a petition signed by 
at least fifty voters in the proposed district. The act specified, among 
other requirements, that the proposed district “have sufficient territory, 
assessed valuation and prospective high school students to form a satisfactory 
and efficient high school.” The county superintendent was authorized to 
deny the petition for the election if in his judgment the proposed district 
failed to meet these and other more specific requirements. This act was 
held unconstitutional in Kenyon v. Moore ®® because there was no definition 
in the statute of what constituted a “satisfactory and efficient high school 
district.” 

Under the doctrine of the prior cases, the township trustees of schools 
or the county superintendent of schools could have been authorized to 
grant or deny a petition for the establishment of a community high school 
district. The petition could have been denied because the trustees or superin- 
tendent believed that the proposed district would not have sufficient assessed 
valuation or pupils to form a satisfactory or efficient high school. There 
would have been no obligation to disclose the reason for the action and it 
would have been upheld unless it constituted a gross abuse of discretion. 
Certainly, the language in the Community High School Act, vague as it 
was, constituted some limitation on the arbitrary power which had there- 
tofore existed and gave the court something to seize upon in controlling 
the exercise of discretion. 

This doctrine of incomplete legislation was applied in a series of cases 
which continued to plague drafters of school legislation for many years.5® 

In Milstead v. Boone ® the court emphasized the distinction between 
the power to grant or deny a petition and the power to act independently 
of a petition, saying, “The discretion to be exercised by it is a ministerial 
or administrative discretion to determine, not what the law shall be but 
what shall be done in the matter of its execution.” ® 

The Act of 1951 creating county boards of school trustees to pass 
upon changes in boundaries of school districts directed the trustees to hear 
evidence as to the school needs and conditions of the territory in the area 
described in the petition and adjacent thereto, and as to the ability of districts 
affected to meet the standards of recognition as prescribed by the Superin- 
tendent of Public Instruction. The trustees were also to take into con- 


58 287 Ill. 233, 122 N.E. 548 (1919). 

59 People ex rel. Bensenville Community H.S. Dist. v. Rathje, 333 Ill. 304, 164 N.E. 
696 (1928); North v. Board of Educ., 313 Ill. 422, 145 N.E. 158 (1924); Jackson v. 
Blair, 298 Ill. 605, 132 N.E. 221 (1921). 

60 301 Ill. 213, 133 N.E. 679 (1921). See also Husser v. Fouth, supra note 51. 


61 301 Ill. at 218, 133 N.E. at 680. 
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sideration the division of funds and assets which would result from the 
change in boundaries and to determine whether it was in the best interests 
of the schools of the area and the educational welfare of the pupils that 
the change in boundaries be granted. 

In School District No. 79 v. County Board the court pointed out that 
it would be impossible and undesirable for the legislature to draft rigid, 
nondiscretionary standards which would embrace each and every school 
district boundary change and that these specifications are as definite as can 
be formulated. The court conceded that the cases, beginning with Kenyon 
v. Moore, appeared on the surface to uphold the argument that the County 
Board of School Trustees Act was unconstitutional, but distinguished those 
cases on the ground that the current legislation provided proper standards 
under which discretion might be properly exercised. It is believed that 
Kenyon v. Moore has been definitely laid to rest.® 


CurRENT STATUTORY PROVISIONS 


In General 


Since July 1, 1952, the county boards of school trustees have exercised 
broad powers to create new school districts and to change the boundaries 
of existing districts by detachment, annexation, division, dissolution, or con- 
solidation, or any combination of these methods. They act only pursuant 
to petition and can only grant or deny the prayer of the petition.® 

In addition to the provisions of the School Code for the creation of 
school districts by action of the county board, three types of districts may 
be created by petition and election: 


(1) community consolidated school districts; 
(2) community unit school districts; 
(3) community high school districts. 


Community Consolidated School Districts. The petition to call an 
election to create this type of district is filed with the county board, which 
has the authority to reject or deny it after a public hearing. The evidence 
to be considered is the same as in the case of petitions to the county board 
for boundary changes.*4 

The county board has the authority to consolidate school districts with- 
out an election, but the election method has two advantages. First, the 
number of signatures to the petition is only twenty per cent of the voters 


6 The Kenyon case has also been distinguished in Hepner v. County Board, 8 Il. 
2d 235, 133 N.E.2d 39 (1956); People v. Loitz, 412 Ill. 313, 106 N.E.2d 338 (1952); 
People ex rel. Armstrong v. Huggins, 407 Ill. 157, 94 N.E.2d 863 (1950); People ex rel. 
Bd. of Educ. v. Board of Educ., 380 Ill. 311, 43 N.E.2d 1012 (1942). 

63 irr, Rev. SraT. c. 122, §§ 4B-1 to -28 (1957). 

4 Td. §§ 8-1 to -5. 
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or 200, whichever is fewer, and the ballot for the creation of the district is 
required to specify maximum tax rates for educational and building fund 
purposes within certain limitations. This makes it possible for the district 
to start operations with an adequate tax levy and avoids the delay and un- 
certainty of successive tax referenda. 

The election procedure has the disadvantage of requiring that the 
territory to be included in the proposed district be bounded by school dis- 
trict lines. 

Prior to July 1, 1955, it was possible for former districts to withdraw 
from the community consolidated district; but this right no longer exists, 
and all changes in boundaries must be approved by the county board of 
school trustees. 

Community Unit School Districts. The petition for an election in this 
case is filed with the county superintendent of schools of the county in 
which the territory described in the petition or the greater part thereof 
is situated.® 

The county superintendent holds a hearing pursuant to notice. The 
evidence at the hearing is to cover the same matters as are covered by a 
hearing before the county board of school trustees on a petition to create 
a new district. It is also required that the territory described in the petition 
be compact and contiguous for school purposes, but it does not need to 
conform to school district lines. 

The decision of the county superintendent to hold the election is an 
administrative decision and subject to the provisions of the Administrative 
Review Act. 

Changes in boundaries of community unit school districts are made 
by the county board of school trustees. 

Community High School Districts. Such districts may be formed by 
action of the county board of school trustees or by the method of petition 
and election. In the latter case, the petition is filed with the county super- 
intendent of schools, who transmits it to the Superintendent of Public In- 
struction. The latter first determines whether the territory is “compact 
and contiguous” and, if he finds that it is not, no election can be held. 
If the petition gets by this hurdle, the Superintendent of Public Instruction 
prepares a report for the information of the voters and the county super- 
intendent calls the election.®* If an election is held pursuant to such a 
petition, no territory included in the petition shall be included in a sub- 
sequent petition to organize such a district until after a two-year interval.®7 


6 Id. §§ 8-9 to -13. There are special requirements to insure that signers come 
from all interested areas. 

66 Jd. §§ 10-9 to -13. As to the content of the report, see People ex rel. Boyington 
v. Northfield Twp. H.S. Dist., 402 Ill. 435, 84 N.E.2d 553 (1949); People ex rel. Shriver 
v. Frazier, 386 Ill. 620, 55 N.E.2d 159 (1944). 

87 Trt. Rev. Stat. c. 122, § 10-12 (1957). 
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The petition-election method cannot be used if any part of the proposed 
district lies in a high school district, although it may include territory from 
a non-high school district or an elementary district maintaining grades 1 to 
12.68 If available, the petition-election method may be preferable because 
the petition requires the signatures of only 100 voters instead of two-thirds. 

Detachments from community high school districts are handled by the 
county board of school trustees, except when such a district has been formed 
so as to include a portion of a common school district providing education 
at the high school level. If territory is thus included in more than one 
district offering a four year high school course, any voter in that territory 
may petition the county judge to determine the boundaries of the districts, 
so that the territory will not be included in more than one district offering 
such a course. The sole criterion for the decision of the county judge is 
the distance of travel of school children in going to and from the school- 
house.7° 


The Petition 


A proper petition is essential to jurisdiction under any of the statutory 
methods,”! If the petition must be signed by a particular percentage of the 
voters, the percentage and the qualification of the voters are to be deter- 
mined as of the date the petition is filed.”? 

Any form of signature which clearly identifies the voter is sufficient. 
Attorneys generally include the addresses of the signers and insist that these 
addresses be in the handwriting of the signer.7* No such requirements are 
to be found in the School Code, but in a large territory the address would 
facilitate the identification of the voter. 

Anyone signing a petition may withdraw his signature at any time 
before final action thereon. Likewise, he may reinstate his signature after 


88 People ex rel. Mills v. Fairfield Community H/S. Dist., 397 Ill. 233, 73 N.E.2d 
292 (1947); Zeigler v. Douglas, 283 Ill. 407, 119 N.E. 263 (1918). 

69 For illustrations, see People ex rel. Touhy v. Barrington Consol. H.S. Dist., 
396 Ill. 129, 71 N.E.2d 86 (1947); People ex rel. Swingle v. Pinari, 332 Ill. 181, 163 N.E. 
385 (1928); People ex rel. Strother v. Sleight, 306 Ill. 319, 137 N.E. 829 (1922). 

Tit. Rev. Stat. c. 122, § 10-38 (1957); People ex rel. Mills v. Fairfield Com- 
munity HS. Dist., supra note 68. 

71 Bourland v. Snyder, 224 Ill. 478, 79 N.E. 568 (1906); Hamilton v. Frette, 189 
Ill. 190, 59 N.E. 588 (1901); Bridgeport Twp. H.S. Dist. v. Shank, 7 Ill. App. 2d 183, 
129 N.E.2d 264 (4th Dist. 1955); Streator Twp. H.S. Dist. v. County Board, 5 Ill. App. 2d 
38, 124 N.E.2d 579 (2d Dist. 1955); People ex rel. Chamberlin v. Trustees of Schools, 
319 Ill. App. 370, 49 N.E.2d 666 (3d Dist. 1943). 

72 People ex rel. Larson v. Gordon, 283 Ill. 366, 119 N.E. 318 (1918), error dis- 
missed, 251 U.S. 566, 40 Sup. Ct. 178 (1920); School Directors v. School Directors, 245 
Ill. App. 447 (2d Dist. 1927). 

78 Attorneys are probably influenced by the requirements for nominating petitions 
under general election laws. See Inu. Rev. Srat. c. 46, § 10-4 (1957). 
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withdrawal.”4 If at any time during the proceedings the number of petition- 
ers is reduced by withdrawals to less than the required number, the pro- 
ceedings fail, and the reinstatement of sufficient signatures thereafter cannot 
cure the defect.” 

The territory which is the subject of the petition must be clearly de- 
scribed,”* but no particular form of description is essential. Errors in the 
description will be disregarded if the intent is clear from the face of the 
petition.*7 

Each of the petitioners is a party to the proceeding and, where there 
are many petitioners, difficulties arise in serving notice, in being certain 
that counsel is properly authorized to represent the petitioners, and in hand- 
ling stipulations in the course of the hearing. For this reason, the County 
Board Act was amended in 1955 to require the petitioners to name a com- 
mittee of ten, if there are more than ten signers. Any seven of the com- 
mittee may make binding stipulations for all of the signers.”® 

Sometimes, after a petition has been filed, opposition develops in a 
particular area which might prove strong enough to prevent the granting 
of any relief. Frequently, the petitioners would be glad to make small 
territorial changes rather than risk the denial of the petition. In 1955 the 
County Board Act was amended to permit the committee of petitioners o 
amend the petition prior to the beginning of the hearing so as to withdraw 
not to exceed a total of ten per cent of the described territory. However, 
the petition after the amendment must comply with the signatory require- 
ments for an original petition for the territory as amended.”® 


The Hearing 


A notice of hearing is not essential as a matter of constitutional right,®° 
but, if a notice is required by the statute, it likewise becomes jurisdictional.*! 


™ Heppe v. Mooberry, 350 Ill. 641, 183 N.E. 636 (1932); Crocher v. Abel, 348 
Ill. 269, 180 N.E. 852 (1932); People ex rel. School Directors v. Oakwood, 290 Ill. 45, 
124 N.E. 829 (1919); People ex rel. Koensgen v. Strawn, 265 Ill. 292, 106 N.E. 840 
(1914). As to what constitutes final action, see People ex rel. Bodecker v. Kramer, 
397 Ill. 592, 74 N.E.2d 896 (1947). 

™ People ex rel. School Directors v. Oakwood, supra note 74; Bridgeport Twp. 
HS. Dist. v. Shank, supra note 71. 

6 Streator Twp. H.S. Dist. v. County Board, supra note 71. 

™ People ex rel. Cameron v. New, 214 Ill. 287, 73 N.E. 362 (1905); Oakdale 
Consol. School Dist. v. County Board, 12 Ill. App. 2d 260, 139 N.E.2d 795 (4th Dist. 
1956), rev’d, 12 Ill. 2d 190, 145 N.E.2d 736 (1957). 

78 Tui. Rev. Stat. c. 122, § 4B-4 (1957). 

7 [bid. In the absence of such a statutory provision, the petition is not subject to 
amendment. Streator Twp. H.S. Dist. v. County Board, 5 Ill. App. 2d 38, 124 N.E.2d 
579 (2d Dist. 1955). 

80 Pritchett v. County Board, 5 Ill. 2d 356, 125 N.E.2d 476 (1955); Bierbaum v. 
Smith, 317 Ill. 147, 147 N.E. 796 (1925). 

81 People ex rel. Anderson v. Community Unit School Dist., 7 Ill. App. 2d 32, 
129 N.E.2d 28 (2d Dist. 1955). 
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However, again, errors which cannot mislead the voters will not vitiate the 
notice.®? 

Under the current statutes, if a hearing is required, any resident of the 
territory described in the petition or of any district affected by the proposed 
change of boundaries may appear to support or object to the granting of 
the petition and may present evidence.®* A school district whose boundaries 
are affected must be given notice and is entitled to appear in proceedings 
under section 4B-4.84 

In the case of proceedings before the county board of school trustees, 
it has been held that the witnesses must be sworn and that there must be an 
opportunity for cross-examination, although there is no express statutory 
provision to this effect.2° The court held that these were essential elements 
of any hearing and, on this basis, the ruling would therefore also be applic- 
able to hearings before the county superintendent of schools. 

The county superintendent of schools, as secretary, is required to sub- 
mit to the board maps showing the districts involved, a written report of 
their financial and educational conditions, and the probable effect of the 
proposed changes. This provision is mandatory.®® Even if the map and 
report are not offered in evidence, they are a proper part of the record on 
review.®? 

It has been held that the board must consider and determine the suffi- 
ciency of the petition before hearing evidence on the merits.88 This is cer- 
tainly the orderly procedure, but failure to comply should not affect the 
validity of the ultimate decision. 

Petitions under the County Board Act frequently require the sig- 
natures of several thousand voters, and, if the sufficiency of the petition is 
challenged, a difficult problem of proof arises. Usually, petitioners attempt 
to satisfy this burden by testimony of the workers who circulated the 
petition. Their testimony as to the number of legal voters in each dwelling 
place is largely based on hearsay, but there is usually no better evidence.® 
Of course, the opponents can make their own investigation and present the 
testimony of their field investigators. 


82 School Dist. No. 79 v. County Board, 4 Ill. 2d 533, 123 N.E.2d 475 (1954). 

83 Tit. Rev. Stat. c. 122, §§ 4B-4, 8-1, 8-9 (1957). 

8 Wauconda Twp. School Dist. v. County Board, 7 Ill. App. 2d 65, 129 N.E.2d 
177 (2d Dist. 1955). 

8 Board of Education. v. County Board, 13 Ill. App. 2d 561, 142 N.E.2d 742 (3d 
Dist. 1957). 

86 Bellevue Realty Co. v. School Dist., 7 Ill. App. 2d 196, 129 N.E.2d 231 (4th Dist. 
1955). 

87 Long v. County Board, 15 Ill. App. 2d 162, 145 N.E.2d 741 (3d Dist. 1957). 

88 Bridgeport Twp. H.S. Dist. v. Shank, 7 Ill. App. 2d 183, 129 N.E.2d 264 (4th 
Dist. 1955). 

89 People ex rel. School Directors v. Buskirk, 279 Ill. 203, 116 N.E. 683 (1917). The 
official list of registered voters is not controlling. 
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The County Board Act authorizes the board to delegate the taking of 
testimony to the secretary.® There is no reason why the parties cannot also 
proceed by deposition pursuant to proper stipulation and the approval of 
the board. This has been found to be an advantageous procedure in 
handling the tedious proof of the sufficiency of the petition. 

If the petition involves territory or districts lying in two or more 
counties, the original petition is filed with, and the evidence is heard before, 
the county board of school trustees of the county whose superintendent of 
schools has supervision ®! over the district from which territory is to be 
detached. A copy of the petition is filed with the county board of the 
county whose superintendent of schools has supervision over the district to 
which the territory is proposed to be annexed, or over the proposed new 
district or consolidated district.°? The latter board proceeds on a certified 
copy of the transcript of the hearing of the board with which the original 
petition is filed. The concurrent action of both boards is required. The 
boards act independently % and not jointly and, if there is a disagreement, 
it becomes a matter for administrative review in the county in which the 
original petition was filed.® 

Courts sometimes comment on the county board’s knowledge of the 
local conditions,® but it is questionable whether such knowledge dehors the 
record should be allowed to enter into the board’s decision on a petition, 
since there may be a review by a court on the transcript of the proceedings 
before the board. This is not to say that respect should not be given to the 
board as an expert body. 


Limitations on Relief 


Compact and Contiguous 


The Community Consolidated School District Act requires that com- 
ponent districts be “contiguous.” The other three acts authorizing the 


Tit. Rev. Stat. c. 122, § 4B-4 (1957). This procedure was used in Bellevue 
Realty Co. v. School Dist., supra note 86. 

91 See Inu. Rev. Stat. c. 122, § 3-30 (1957). 

®2 There is also provision for the case of more than two counties. Int. Rev. Star. 
c. 122, § 4B-2 (1957). 

%3 Heppe v. Mooberry, 350 Ill. 641, 183 N.E. 636 (1932); People ex rel. Scott v. 
Nelson, 252 Ill. 514, 96 N.E. 1071 (1911); Rayfield v. People ex rel. McElvain, 144 Ill. 
332, 33 N.E. 188 (1893). 

ILL. Rev. Stat. c. 122, § 4B-5 (1957). 

Long v. County Board, 15 Ill. App. 2d 162, 145 N.E.2d 741 (3d Dist. 1957); 
Oakdale Consol. School Dist. v. County Board, 12 Ill. App. 2d 260, 139 N.E.2d 795 
(4th Dist. 1956), rev’d, 12 Ill. 2d 190, 145 N.E.2d 736 (1957); Community Unit School 
Dist. v. County Board, 9 Ill. App. 2d 116, 132 N.E.2d 584 (3d Dist. 1956). See Wau- 
conda Twp. HS. Dist. v. County Board, 13 Ill. App. 2d 136, 141 N.E.2d 52 (2d Dist. 
1957). 
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creation of school districts require that the new district be “compact and 
contiguous.” The County Board Act requires that the districts whose 
boundaries are affected by the granting of a petition shall thereafter be com- 
pact and contiguous. 

The word “compact” was construed in a great many cases arising 
under the Community High School Act in the early 1920’s. Unfortunately, 
many of the decisions were influenced by the requirement at one time in 
that act that the district comprise a community. The decisions also re- 
flected the problems of transportation of that era. One district was con- 
demned because its forty-two square miles of area made it “abnormal” in 
size.°° The fact that creeks were subject to overflow, preventing continuous 
attendance, was stressed in another case.®? In most of the cases, the compact- 
ness of the district was determined from the point of view of convenience 
in attending the existing schoolhouse as it happened to be then located 
rather than from the character of the district itself.%® 

Today we have many community unit districts larger than forty-two 
square miles, and there still are many attendance failures from time to time 
because of overflowing streams and bad roads. Some children travel as long 
as two hours to reach the schoolhouse. But the public attitude towards 
travel time and distance has so changed that it is doubtful that a case could 
arise today in which a district would be condemned as not compact.®® 

“Contiguous” is a more specific term. To determine its meaning, 
resort should be had to cases pertaining to cities and villages where it is 
used without association with the word “compact.” A contact of merely 
the corners of two areas is not sufficient to make them contiguous. Two 
otherwise separate areas are not rendered contiguous by being connected 
by a strip fifty feet wide and one-half mile long.1° 

In People ex rel. Taylor v. Camargo School Dist. the court held 
that the former provision of the Community Consolidated School District 
Act permitting any former district to withdraw was not applicable if the 
withdrawal would leave the district non-contiguous. Since all of the acts 
for the creation of school districts have required contiguity, the courts 


% People ex rel. Vick v. Kirkham, 301 Ill. 45, 133 N.E. 696 (1921). 

97 People ex rel. Shake v. Simpson, 308 Ill. 418, 139 N.E. 890 (1923). 

98 People ex rel. McLain v. Gardner, 408 Ill. 228, 96 N.E.2d 551 (1951); People 
ex rel, Gillespie v. Suess, 312 Ill. 104, 143 N.E. 462 (1924); People ex rel. Brothers v. 
Dodds, 310 Ill. 607, 142 N.E. 241 (1923); People ex rel. Stout v. Drennan, 307 Ill. 482, 
139 N.E. 128 (1923); People ex rel. Leighty v. Young, 301 Ill. 67, 133 N.E. 693 (1921), 
second appeal, 309 Ill. 27, 139 N.E. 894 (1923). 

9° The School Code contemplates that a community unit district may exceed 72 
square miles, Itt. Rev. Stat. c. 122, § 8-12 (1957). See People v. Deatherage, 401 Ill. 25, 
81 N.E.2d 581 (1948). 

100 Wild v. People ex rel. Stephens, 227 Ill. 556, 81 N.E. 707 (1907). 

101 313 [ll. 321, 145 NE. 154 (1924). 
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might well find that this has indicated a legislative purpose and, applying 
the doctrine of in pari materia, hold that the intent of the School Code 
was that no boundary changes could be made which would isolate any part 
of an existing district.1° 

However, it should be borne in mind that compactness and contiguity 
are not constitutional requirements.1°% The non-high school districts were 
rarely either compact or contiguous. Under section 4B-4 of the School 
Code the county board of school trustees may annex non-high school terri- 
tory under certain conditions to a non-contiguous high school district. Many 
districts continue their existence after being split by the expansion of a 
special charter district. 


Specific Limitations on Power of County Boards 


Five specific restrictions are set forth in section 4B-3. A few of them 
require some comment. The board is forbidden to grant a petition if there 
will be any non-high school territory resulting from the granting of the 
petition. This is in line with the manifest intent of the General Assembly 
to do away with all non-high school territory as rapidly as possible.!% 
Without this clause, if territory should be detached from a community 
unit school district and annexed to an elementary school district, the terri- 
tory would become non-high school territory. Therefore, if such detach- 
ments are to take place, the petition should pray for the annexation of 
territory to a district providing education in grades 9 to 12 as well as to 
an elementary district. 

Under an amendment enacted in 1955, the county board cannot grant 
a petition if, after the change of boundaries, any district whose boundaries 
are affected has less population or assessed valuation than required for the 
creation of a district of like type. This provision came before the Appel- 
late Court for the Second District on a petition to detach territory from 
one district and to add it to another. Both of the districts in question had 
populations of less than 2,000. The court in a carefully considered opinion 
held that the language is not to be literally interpreted and that the words 
“of like type” do not necessarily mean of like classification such as high 
school, grade, or unit district. One reason given was that the districts with 
populations under 2,000 could be created by an election under article 6 of 


102 See People ex rel. Dixon v. Community School Dist., 2 Ill. 2d 454, 118 N.E.2d 
241 (1954). 

103 People ex rel. Leighty v. Young, supra note 98, proceeded on the theory that 
a district had to be compact to be efficient and that the courts had jurisdiction under 
the constitution to pass on the efficiency of the system. This doctrine was repudiated 
in People v. Deatherage, supra note 99. 

104Trp. Rev. Stat. c. 122, § 11-18.1 (1957); Prohm v. Non-High School Dist., 7 
Ill. 2d 421, 130 N.E.2d 917 (1955). 

105 Trr, Rev. Stat. c. 122, § 4B-3(e) (1957). 
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the School Code. The court also expressed the opinion that a literal inter- 
pretation of the provision would discourage the reorganization into larger 
districts and that it was important to permit these districts to meet their 
short-run needs by changes in boundaries,1%* 

Although article 6 does not provide for the creation of an elementary 
district by election, the county board of school trustees undoubtedly has 
authority to create such a district. And it may have a population of less 
than 2,000 but only if the Superintendent of Public Instruction certifies 
that its creation will not interfere with the ultimate reorganization of terri- 
tory as a part of a district having a population of 2,000 or more.'®" 

As to the philosophy of the legislation, there is another possible point 
of view. Changes in boundaries of very small districts have very little long 
range value. If they induce a building program, a reluctance to participate 
in worthwhile consolidations follows. For this reason, minimum population 
and assessed valuations for community consolidated school districts were 
enacted in 1957.18 

In Stehl v. County Board of School Trustees '® and Kinney v. County 
Board of School Trustees, the same court approved attachments of terri- 
tory to high school districts, although it was not shown that the districts 
would have a population of 2,000 after the transfer. These detachments 
took place prior to the 1955 amendment. Under the law as then in force, 
the court held that the provision limiting the power of the board to create 
a school district with a population of less than 2,000 did not apply to detach- 
ments and annexations. However, the court referred to the amendment of 
1955 and apparently recognized that if it had been in force it would have 
been applicable to the changes in boundaries of the high school districts in 
question. 

Section 4B-3 also requires that the boundaries of any district created or 
affected by the granting of a petition shall after the granting be compact 
and contiguous. This prevents any change in the boundaries of districts 
which are not now contiguous. 

Two other limitations appear in the Code. One was proposed by a 
school problems commission to protect the ability of a district to issue 
bonds in view of the fact that attorneys for the banking institutions which 
purchase municipal bonds will not give an unqualified opinion as to the 
validity of bonds if any litigation is pending. In a few cases, petitioners have 


106 Board of Educ. v. Board of Educ., 12 Ill. App. 2d 97, 139 N.E.2d 173 (2d Dist. 
1956). 

107 Tut, Rev. Stat. c. 122, § 4B-3(d) (1957). 

108 Jd. § 8-1; ScHoot ProstemMs Comm’N No. 4, Report oN ILL. ScHoot ProsLemMs 
7 (1957). 

109 7 Til. App. 2d 257, 129 N.E.2d 297 (2d Dist. 1955). 

1107 Tl], App. 2d 286, 129 N.E.2d 292 (2d Dist. 1955). 
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taken advantage of this practice and have filed successive petitions for de- 
tachments of territory so that a district would at all times be in litigation. 
Section 4B-2.2 is designed to give the district a breathing spell so that it can 
issue its bonds. 

A second provision was designed to give some stability to the boundaries 
of school districts. It prohibits successive petitions within one year to de- 
tach the same territory or any part of it. 


Voting 


It has been held that the county board may vote on the petition by 
secret ballot and that no aye and nay vote is required.'!? Recent legislation 
probably annuls this decision in requiring that “the actions of public agencies 
be taken openly and that their official deliberations be conducted openly.” 14% 
This is an unfortunate provision as applied to the county boards of school 
trustees, who should have the same freedom of discussion as is granted to 
judges of an appellate court. 


Co-pending Petitions 


If two or more petitions are filed with respect to the same territory, 
action must ordinarily be taken in the order of the filing. After the filing 
of a petition for the creation of a district, a subsequent petition for the 
detachment of certain of the territory involved in the first petition cannot 
be acted upon until the first petition has been disposed of. If the new 
district is created, the annexation petition must fail.144 Proceedings pending 
under section 4B-4 for the voluntary annexation of non-high school terri- 
tory to a high school district are given precedence over prior proceedings 
initiated under section 4B-25, under which the board proceeds on its own 
motion to eliminate non-high school territory.1® 

Under the County Board Act the annexed territory need not be com- 
pact and contiguous, and separated areas may be included in a single peti- 
tion,116 


111 Try, Rev. Stat. c. 122, § 4B-5.1. 

112 Bellevue Realty Co. v. School Dist., 7 Ill. App. 2d 196, 129 N.E.2d 231 (4th Dist. 
1955). 

113 Trp, Rev. Stat. c. 102, §§ 41-44 (1957). 

114 People v. Newman Community School Dist., 1 Ill. 2d 370, 115 N.E.2d 606 (1953); 
People ex rel. Mills v. Fairfield Community H.S. Dist., 397 Ill. 233, 73 N.E.2d 292 (1947); 
People ex rel. Simpson v. Funkhouser, 385 Ill. 396, 52 N.E.2d 1014 (1944). People ex rel. 
Boyington v. Northfield Twp. H.S. Dist., 402 Ill. 435, 84 N.E.2d 553 (1949), appears at 
first blush to be to the contrary but is distinguishable because of the special statute 
involved. 

115 Pritchett v. County Board, 5 Ill. 2d 356, 125 N.E.2d 476 (1955). 

116 Streator Twp. H.S. Dist. v. County Board, 14 Ill. App. 2d 251, 144 N.E.2d 531 
(2d Dist. 1957). See also People ex rel. Smail v. Board of Educ., 343 Ill. App. 362, 99 
N.E.2d 385 (4th Dist. 1951). 
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Accounting 


Since 1865 the school laws have provided for an accounting of funds 
and assets when a new district is created so as to include a part of another 
district, and only in that case.47 When provision was made for such an 
accounting in the County Board of School Trustees Act as originally 
enacted, the language was somewhat ambiguous, but by amendment in 
1955 it was made clear that the accounting was applicable only in the case 
of the creation of a new district.1!8 

In Board of Educ. v. Board of Educ.,“® the Appellate Court for the 
Second District held that there was no prohibition against an accounting in 
the interim between the effective dates of the County Board Act and the 
1955 amendment. It held that upon the detachment of an entire component 
district from a newly formed community consolidated school district and 
annexation to another district, the detached territory took with it the funds 
which it had brought into the consolidated district. This was without doubt 
an equitable result, but no authority can be found for the court’s broad 
statement that on a detachment funds follow “the liabilities and responsibili- 
ties attendant upon providing for an educational system” and that at com- 
mon law, if a detachment from a new district takes place before school is 
held or a debt incurred, the detached territory is entitled to withdraw 
its contribution to the funds of the district. 

Prior to the adoption of the County Board of School Trustees Act, 
accounting between school districts on the creation of a new district had 
been governed by sections 4-46 and 4-47 of the School Code,!”° which, in 
turn, had an ancient history. These had provided that the new district 
should receive a distribution of the funds of the old districts in the pro- 
portion which the amount of taxes collected from the property in the terri- 
tory of the new district bore to the whole taxes collected next before the 
division in the old district. Then, they provided for an appraisement of 
property and charging the property to the district in which it might be 
found and crediting the other districts interested with their “proportion” 
of such valuation. The proportion was not further defined and the original 
meaning had been rendered obscure by subsequent changes in codifications. 


1177]. Laws 24th Gen. Assembly 1865, at 116. At common law, upon a change in 
boundaries school land and buildings belonged to the district in which they were found. 
People ex rel. Raymond Community HS. Dist. v. Bartlett, 304 Ill. 283, 136 N.E. 654 
(1922); School Directors v. Trustees of Schools, 240 Ill. App. 619 (2d Dist. 1925). 

118 T]], Laws 69th Gen. Assembly 1955, at 1316, 1322. 

119 12 Ill. App. 2d 97, 139 N.E.2d 173 (2d Dist. 1956). The same result might have 
been reached by applying the doctrine of Ketcham v. Board of Educ., 324 Ill. 314, 155 
NE. 332 (1927), to section 4B-14 of the School Code. See also People ex rel. Board of 
Educ. v. Trustees of Schools, 347 Ill. App. 330, 106 N.E.2d 892 (3d Dist. 1952). 


120 Tuy. Rev. Strat. c. 122, §§ 4-46, 4-47 (1945). 
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No one could be sure what it meant, but probably the distribution was 
intended to be on the basis of the assessed valuations.!?4 

An entirely new theory was adopted in the act creating the county 
board of school trustees, and the division of funds and assets is now based 
upon the number of children in average daily attendance for the full school 
year preceding the filing of the petition.12? Thus, the distribution is on the 
basis of need rather than on the basis of wealth. 

Other changes incorporated in the School Code permit the appoint- 
ment of different appraisers for different kinds of property and provide 
that the property shall be appraised at its reproduction or replacement cost 
less depreciation and an allowance for obsolescence, but that, in no event, 
shall any property be appraised at more than its value for school purposes 
in the district in which it lies after the change in boundaries or its resale 
value, whichever is the higher.!28 This was intended to take care of the 
situation in which a school district is left with a building in excess of its 
needs after a detachment or with a building with a higher reproduction 
or replacement cost than a building serving the same purposes built today. 

The act encourages the settlement of valuation questions by stipulation. 
The committee of petitioners is given the power to make stipulations and 
waivers with respect to accountings,!*4 but the power doubtless terminates 
with the election of a board of education for the new district. Thereafter, 
the new board of education has a limited time within which to enter into 
similar stipulations.12° The effect of the accounting is a factor to be con- 
sidered in granting the petition,!** and this might prevent the granting of 
an otherwise desirable petition. To illustrate, residents of a certain territory 
lying in a non-high school district, fearing that the territory would be 
compulsorily annexed, petitioned for its annexation to a particular high 
school district of their choice which had adequate, completed facilities, and 
the petition was granted. A few years later, a petition was filed with the 
county board of school trustees to have this territory made into a new 
high school district. It was obviously unfair for the territory to share in 
the values built up and paid before its annexation, and the accounting in 
this respect was waived by the committee of the petitioners. 

When a district is created by an election, it may include territory 
which should properly be detached. The School Code permits a petition 
to be filed with the county board of school trustees for the detachment of 


121 See People ex rel. School Directors v. Klehm, 350 Ill. 419, 183 N.E. 454 (1932); 
People ex rel. Miller v. Dannenbarger, 217 Ill. App. 523 (3d Dist. 1920). 

122 Tit, Rev. Stat. c. 122, § 4B-21 (1957). 

123 Iq. § 4B-16. 


124 Td, § 4B-4. 
125 Trp, Rev. Stat. c. 122, § 4B-13 (1957). 
126 Jd, § 4B-4. 
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such territory from the new district within twenty days.!27 If the terri- 
. tory is so detached, the accounting which results from the creation of the 
new district is made on the basis of the district as modified by the detach- 
ment. 


Effect of Repeal of Statute Pending Appeal 


If a statute authorizing proceedings to create a school district or to 
change the boundaries of existing districts is repealed without a saving 
clause before an order becomes final, the proceedings abate and the order 
must be set aside.!28 For example, a number of cases were pending on 
appeal on July 1, 1952, when the County Board of School Trustees Act 
replaced other methods of effecting boundary changes. Since this act con- 
tained no saving clause covering orders of various officers formerly author- 
ized to make changes in boundaries, the supreme court held that the legis- 
lative authority to make the changes was abolished and the proceedings 
abated.1*9 

In 1955 an amendment, again without a saving clause, reduced the time 
within which a petition for administrative review might be filed from 
thirty-five days to ten days. In Board of Educ. v. Brittin,®° an order of 
detachment was entered on June 6, 1955, and served on the county super- 
intendent on June 14, 1955. On July 9, 1955, no administrative review pro- 
ceedings had been initiated. The court held that the order of the county 
board of school trustees abated when the amendatory legislation became 
effective, rather than that the amendment, with its shorter review period, 
had the effect of making the order final, as had been the view of the Appel- 
late Court. 

In People ex rel. Board of Educ. v. Goodrich,*! a change in boundaries 
was effected by an election under former article 8-14 of the School Code. 
Under this section, the county superintendent of schools was required to file 
a map showing the change in boundaries within ten days after the election. 
Before the expiration of the ten days, the repeal of the section became effec- 
tive. However, an almost identical provision was included in article 4B-6 to 
-9 which required the county superintendent to file such a map within thirty 
days after the election. The court held that there was no law under which 
the county superintendent could be compelled to file the map. However, the 
duty to file such a map with the county clerk is for his convenience in ex- 


127 Td. § 4B-13. 

128Dolan v. Whitney, 413 Ill. 274, 109 N.E.2d 198 (1952); Board of Educ. v. 
Nickell, 410 Ill. 98, 101 N.E.2d 438 (1951). 

129 Lincoln H.S. Dist. v. Elkhart H.S. Dist., 414 Ill. 466, 111 N.E.2d 532 (1953). 

180 11 Tl]. 2d 411, 143 N.E.2d 555 (1957). 

181 10 Il]. App. 2d 553, 135 N.E.2d 610 (2d Dist. 1956). 
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tending taxes. It has been frequently held to be a ministerial function and 
the failure to perform it does not invalidate the organization of a district.15? 


Effective Date 


If an order of the county board changing boundaries becomes final 158 
between June 30 and September 1, it is effective immediately for all pur- 
poses. If, however, it becomes final between September 1 and June 30, it 
is effective immediately for all election purposes, but not until the following 
July 1 for school administration and attendance purposes.1** Thus, the 
school attendance pattern is not disturbed while school is in session, but for 
election purposes the voters vote in the district to which the territory has 
been annexed. With the approval of the county board, the boards of edu- 
cation affected may stipulate to accelerate or defer the effective date for 
purposes of administration and attendance. Special provision is made 
whereby changes in boundaries of new districts organized by election be- 
tween July 11 and the start of school become effective immediately if the 
petition for the change is filed within twenty days of the date of the election. 


Administrative Review 


Whenever the School Code provides for a hearing in these proceedings, 
anyone who has become a party, either as a petitioner or otherwise, may 
appeal to the circuit court for administrative review of a decision which is 
contrary to his position and is entitled to notice of any such appeal if the 
decision has been in accord with his position.185 Appeals from decisions of 
the county board must be perfected within ten days from service of notice 
of the order.1%6 

The commencement of an administrative review action operates as a 
supersedeas and no further proceedings are to be had giving effect to the 
order in question until final disposition of such review.18? However, the 
district whose boundaries are affected by the order in question continues to 


132 School Directors v. School Directors, 135 Ill. 464, 28 N.E. 49 (1891); School 
Directors v. School Directors, 73 Ill. 249 (1874). The distinction may be in the fact 
that the Goodrich case was an action for a writ of mandamus. 

188 The order becomes final when the date to file an administrative review com- 
plaint has passed with no complaint being filed, or when the time to further appeal a 
court order has passed with no appeal being taken. 

184Tp1, Rev. Stat. c. 122, § 4B-8 (1957). There appears to be an inconsistency be- 
tween the two paragraphs in this section regarding the effective date of a change where 
the petition is filed after August 1 and it becomes final before September 1. 

185 Wauconda Twp. School Dist. v. County Board, 7 Ill. App. 2d 65, 129 N.E.2d 
177 (2d Dist. 1955); Babington v. County Board, 7 Ill. App. 2d 193, 129 N.E.2d 291 
(4th Dist. 1955). 

186 Trp, Rev. Stat. c. 122, § 4B-5 (1957). Note that the period for review in other 
cases is 35 days. Id. c. 110, § 267. 

187 In, Rev. StaT. c. 122, § 4B-5 (1957). 
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function as though the order had not been entered and may even vote a 
_ bond issue imposing a tax liability on territory which ultimately is detached 
from the district by the order appealed from.38 

The usual principles of administrative review are applicable on appeals 
from orders under the acts in question. The finding of the officer or board 
is prima facie correct and will be set aside only if it is unsupported by the 
record or is against the manifest weight of the evidence.1%® 

The decision of the board should represent a balancing of all the matters 
which it is directed to consider.14° No single fact per se is controlling. The 
fact that there are no children living in the territory which is the subject 
of a petition does not prevent the board from granting a detachment.'* 
The fact that a detachment will substantially reduce the revenues of the 
district from which the territory is taken and prevent it from maintaining 
a good school is also not controlling.142 As the court said in People ex rel. 
Dixon v. Community Unit School Dist.,14* the School Code makes ample 
provision for fitting the remaining territory into the school system of the 
state either by annexation to another district, by organizing an appropriate 
new district, or by sending the children of the territory to a school in an 
existing district at public expense. It is not inherently necessary that any 
district build, maintain, or operate a school, or even continue as a school 
district. 

The cases indicate that evidence is received by the board with respect 
to a large number of subjects such as comparative transportation hazards, 
transportation services, educational programs, proximity to schools, effect 
on costs and tax rates, lunch programs, and community interests.144 A 


188 People ex rel. Nordstrom v. Barry, 11 Ill. 2d 259, 142 N.E.2d 33 (1957). 

1389 Tong v. County Board, 15 Ill. App. 2d 162, 145 N.E.2d 741 (3d Dist. 1957); 
Lorenson v. County Board, 13 Ill. App. 2d 468, 142 N.E.2d 493 (3d Dist. 1957); Com- 
munity Unit School Dist. v. County Board, 9 Ill. App. 2d 116, 132 N.E.2d 584 (3d 
Dist. 1956); Community Consol. School Dist. v. County Board, 7 Ill. App. 2d 98, 129 
N.E.2d 43 (2d Dist. 1955); Stehl v. County Board, 7 Ill. App. 2d 257, 129 N.E.2d 
297 (2d Dist. 1955); Kinney v. County Board, 7 Ill. App. 2d 286, 129 N.E.2d 
292 (2d Dist. 1955). 

140 School Directors v. County Board, 15 Ill. App. 2d 115, 145 N.E.2d 285 (2d Dist. 
1957). 

141School Directors v. County Board, supra note 140; Stehl v. County Board, 
supra note 139. 

142 Community Unit School Dist. v. County Board, supra note 139; Community 
Consol. School Dist. v. County Board, supra note 139; Stehl v. County Board, supra 
note 139; Kinney v. County Board, supra note 139. See also People ex rel. Warren v. 
Drummet, 415 Ill. 411, 114 N.E.2d 364 (1953), under prior Act. 

143 2 Tl. 2d 454, 118 N.E.2d 241 (1954); see also People ex rel. Warren v. Drummet, 
supra note 142; People v. Deatherage, 401 Ill. 25, 81 N.E.2d 581 (1948). 

144 People ex rel. Snowden v. Hurst, 401 Ill. 158, 81 N.E.2d 491 (1948); Long v. 
County Board, 15 Ill. App. 2d 162, 145 N.E.2d 741 (3d Dist. 1957); Trico Community 
Unit School Dist. v. County Board, 8 Ill. App. 2d 494, 131 N.E.2d 829 (4th Dist. 1956); 
Community Consol. School Dist. v. County Board, supra note 139; Stehl v. County 
Board, supra note 139. 
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strong point in many cases is that the change in boundaries will permit all 
of the graduates of an elementary school to go to the same high school.'*5 

The board may deny a petition even though no significant evidence is 
presented in opposition to it.14* It is not sufficient that the petition is in 
accord with the wishes and convenience of a majority or all of the people 
in the petitioning territory. In Oakdale School Dist. v. County Board \** 
the court said, “School districts are not to be changed, therefore, solely by 
the shopping, banking or school preferences of those residing in particular 
segments thereof.” 148 

The Oakdale case is one of the two cases in which the court has set 
aside an order of a county board of school trustees on the merits.14® The 
board granted a petition to detach certain territory lying in three small 
elementary districts and two high school districts and annex it to the 
Coulterville unit district operating grades one to twelve. The action was 
affirmed by the circuit and appellate courts. The supreme court, two 
judges dissenting, reversed with directions to the circuit court to set aside 
the order of detachment. The court stated that the number of pupils per 
teacher was already greater at Coulterville than in the appealing elementary 
districts; that the curricula were identical; and that the change would cause 
one district to lose twenty per cent of its assessed valuation and the other 
ten per cent. The court concluded: 


“Aside from the personal considerations proferred by the witnesses, 
there is nothing which tends to show the proposed change will affect 
an educational improvement in the territories as a whole. On the con- 
trary, there will be a serious depletion in the tax resources of the ap- 
pellant districts and an overcrowded condition in the appellees’ schools. 
The result is a detriment, rather than an improvement, in the educa- 
tional picture of the entire area.” 15° 


The dissenting judges contended that the majority had substituted its 
judgment for that of the county board. They pointed out that the ele- 
mentary schools in the Coulterville district had one teacher for each 
grade, whereas, the other schools had one, two, or three teachers for the 
several grades. They stressed the protests of the petitioners against “out- 
moded educational procedures.” 


145 Consider the policy evidenced by sections 11-18.1 and 4B-9.1 of the School Code. 

146 Community Unit School Dist. v. County Board, 11 Ill. App. 2d 561, 137 N.E.2d 
874 (2d Dist. 1956). 

147 12 ll. 2d 190, 145 N.E.2d 736 (1957). See also Trico Community Unit School 
Dist. v. County Board, supra note 144. 

148 12 ll. 2d at 194, 145 N.E.2d at 738. 

149 The other case is Trico Community Unit School Dist. v. County Board, supra 
note 144. 

150 12 Ill. 2d at 194, 145 N.E.2d at 738. 
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The statistics showed that the Coulterville district had nine teachers in 
the elementary grades for 268 pupils. The other elementary districts had 
5 for 143, 3 for 67, and 1 for 13, respectively. 

Most educators would prefer one teacher per grade with a class load 
of 30 pupils to the slightly lower class load of the schools with several grades 
per teacher. Be that as it may, it seems that there was certainly sufficient 
evidence to support the action of the county board of trustees. 

Although one may disagree with the actual decision in the Oakdale 
case, its philosophy cannot be questioned. The language quoted emphasizes 
the underlying purpose of the County Board of School Trustees Act, 
namely, that decisions on boundary changes be made with consideration of 
the educational picture in all the districts affected. The radical character of 
the new point of view is shown by contrasting this quotation with one 
from People v. Deatherage,®! decided as recently as 1948: 


“The legislature has always adhered to the policy of never creating 
school districts by direct action. The policy has been to enact enabling 
legislation, whereby the resident voters of a defined area proposed for 
a school district of a certain type were given the responsibility of de- 
termining whether such district should be established. The intent of the 
people concerned was found by an election or by a petition. This policy 
is undoubtedly predicated upon the legislature’s belief that persons pri- 
marily affected are the best judges of what type of school will best 
serve, or not serve them, within the bounds of the proposed district; 
this to be done against the background of local needs, desires and con- 
ditions. This policy caters to the concept of local self-government.” 15? 


Now that the County Board of School Trustees Act has successfully 
cleared the constitutional hurdles and county boards are efficiently function- 
ing under the act, boundary changes will, in all probability, for many years 
be controlled by these boards. Like most new legislation, the County Board 
of School Trustees Act was not perfect when enacted in 1951, as is witnessed 
by the amendments made in 1955 and in 1957 and, undoubtedly, additional 
procedural amendments will be made from time to time. It seems clear, 
however, that the main field of litigation hereafter will result from the 
attempts to apply the philosophy of the Oakdale case to the varying factual 
situations presented to the county boards. 


151 401 Ill. 25, 81 N.E.2d 581 (1948). 
152 Jd, at 32, 81 N.E.2d at 586. 








LEGAL ASPECTS OF SCHOOL FINANCE 


BY AMOS H. WATTS, ROBERT S. BURROWS, 
AND ROBERT W. SHARP * 


“THE GENERAL ASSEMBLY SHALL PROVIDE a thorough and 
efficient system of free schools, whereby all children of this state may re- 
ceive a good common school education.” !_ This single sentence provides the 
constitutional foundation for the complex structure which we know today, 
nearly ninety years later, as our Illinois school system. There is within 
this provision a mandate to the legislature, and, at the same time, a limita- 
tion on the exercise of the power.? 

For the more effective exercise of this power and responsibility, the 
Illinois General Assembly from time to time has passed enabling legislation 
whereby the organization and administration of school districts has been 
delegated to the respective local communities in the state. At the outset 
it is well to keep in mind that any school district established under this 
enabling legislation is thereafter entirely subject to the will of the legislature. 


“The character of the functions of such municipal corporations, the 
extent and duration of their powers and the territory in which they 
shall be exercised rest entirely in the legislative discretion. The govern- 
mental powers which they may exercise and the property which they 
may hold and use for governmental purposes are equally within the 
power of the legislature. Their powers may be enlarged, diminished, 
modified or revoked, their acts set aside or confirmed, at the pleasure 
of the legislature. The State may, with or without the consent of the 
inhabitants or against their protest, and with or without notice or 


* AMOS H. WATTS. A.B. 1920, LL.B. 1921, University of Illinois; part- 
ner in the firm of Chapman and Cutler, Chicago, Illinois. 
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Chicago, Illinois. 


ROBERT W. SHARP. A.B. 1947, M.P.A. 1950, LL.B. 1950, University 
of Michigan; associate with the firm of Chapman and Cutler, Chicago, 
Illinois. 


1 Titi. Const. art. VIII, § 1. 

2 People ex rel. Leighty v. Young, 309 Ill. 27, 33, 139 N.E. 894, 896 (1923): “The 
mandate is to provide a thorough and efficient system of schools, and the limitations 
are that they shall be free to all children of the State and such that all the children 
may receive a good common school education. Whether such schools shall be pro- 
vided is not left to the discretion of the legislature.” 
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hearing, take their property without compensation and vest it in other 
agencies or hold it itself, expand or contract the territorial area, divide 
it, unite the whole or part of it with another municipality, apportion 
the common property and the common burdens in accordance with the 
legislative will, and it may abolish the municipality altogether.” * 


Only by constant reference to the applicable statutes and the interpreta- 
tion thereof appearing in the court decisions can one even begin to know 
and understand the powers of school districts and their limitations. 

Not even the wildest imagination in 1870 could have conceived the 
changing conditions which would lead to the ever-increasing growth and 
problems of our present-day educational institutions. In nearly every 
community in the state our school units have expanded in size and im- 
portance, to the point that in many areas the school district constitutes the 
largest local economic enterprise with the largest annual payroll. Today, 
even in areas outside of our largest cities, school budgets providing for the 
annual expenditure of $1,750,000 for educational purposes and $500,000 for 
building purposes, exclusive of borrowing for building purposes, are not 
unique. As a result of the growth of our population and the mushrooming 
metropolitan areas, together with the consolidation of many small school 
districts, buildings and facilities have been provided for many school districts 
which far surpass the facilities of a great number of colleges throughout 
the nation. The necessary expansion of our schools, coupled with the 
increasing costs of construction, maintenance, and operation tend to make 
the number one problem in many Illinois communities that of obtaining 
sufficient revenues to operate and maintain a thorough and efficient school 
system available to all children at public expense. 

The revenues of the school districts in the state are derived from two 
main sources: local taxes extended against all taxable property within the 
district and state aid. For the majority of the school districts the greater 
share of their operating revenues must come from local taxation, and in the 
following discussion our principal concern will be with the legal problems 
arising in connection with the local tax financing of our Illinois school 
system. We shall first examine certain aspects of “temporary” financing, 
a Classification designating the day-to-day or current operating expenses 
which are customarily met from the annual levy and collection of taxes 
and by the sale of warrants issued in anticipation of the collection of said 
taxes, or in lieu thereof, the establishment of a working cash fund. Secondly, 
we shall consider problems arising in connection with “permanent” financ- 
ing, a term chosen to designate the borrowing of money for capital im- 
provements. 

We have excluded from our consideration those school districts situ- 


3 People ex rel. Taylor v. Camargo School Dist., 313 Ill. 321, 324, 145 N.E. 154, 
155 (1924). 
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ated in cities having a population exceeding 500,000,‘ and those districts 
which have been previously organized pursuant to provisions of special 
charters enacted by the General Assembly of the State of Illinois and 
which may still be operating under the provisions of such special charters.5 


Tue ANNUAL Bupcet: “TEMPORARY” FINANCING 


Article 17 of the School Code ® directs the board of education of each 
school district to fix a fiscal year therefor, and within or before the first 
quarter of each fiscal year, the board of education must adopt an annual 
budget which it deems necessary to defray all necessary expenses and 
liabilities of the district.7 The budget should specify the objects and the 
purposes of each item of expenditure and the amount needed for each, and 
in addition thereto, it must contain a statement of the cash on hand at the 
beginning of the fiscal year, the amount expected to be received from all 
sources, an estimate of the contemplated expenditures, and an estimate of 
the amount of cash expected to be on hand at the end of the fiscal year. 

Each board must designate some person or persons to prepare the 
budget in tentative form, and in this form the budget must be made con- 
veniently available to public inspection for at least thirty days prior to 
final action being taken thereon by the board. The School Code requires 
that at least one public hearing shall be held on the budget prior to the 
board of education taking action thereon; and notice of the availability of 
the budget for public inspection and of the public hearing is required to 
be published in a newspaper published in the district, if any; if there is no 
such newspaper, notices thereof must be posted in at least five of the most 
public places within the district. The notice by publication or posting 
must be given at least thirty days prior to the date set for the hearing, and 
in computing the period of notice the day of publication or posting should 
be excluded, and the hearing could legally be held on the thirtieth day 
unless it were a Sunday.® However, it would be preferable to give notice 
so that the thirtieth day would expire prior to the date set for the hearing. 
No question could then be raised concerning the period of giving notice. 


*For material on such districts, see Itt. Rev. Stat. c. 122, art. 34 (1957). 

5For material on special charter districts, see Itt. Rev. Srat. c. 122, art. 32 (1957). 

6 The Illinois School Code is found in Inu. Rev. Stat. c. 122, §§ 1-38 (1957). 

TId. § 17-1. 

8 Ibid. 

® Id. c. 100, § 6. Concerning the computation of time, the Illinois Supreme Court 
in Fiedler v. Eckfeldt, 335 Ill. 11, 166 N.E. 504 (1929), held the day to be an indivisible 
unit of time. Under a statute requiring ten days notice by posting, notice posted 
between 3:00 and 4:00 P.M. on May 29 was held to be sufficient notice of an election 
to be held between the hours of 12:00 and 7:00 P.M. on June 8, although there had 
been less than ten full days of twenty-four hours each between the actual time of 
posting and the time of the election. 
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Publication of Notice 


Occasionally, a board of education is faced with the problem of de- 
termining whether or not there is a newspaper published within the district. 
To qualify as a newspaper in which legal notice may be given, a newspaper 
must be a secular newspaper of general circulation and must have been 
regularly published for at least six months prior to the first publication of 
the notice.!° A newspaper should be more than just an advertising handbill 
or circular; 1! it should contain some news of general interest to the readers 
and should have a regular date of publication. There appears to be no 
question but that a daily publication would be sufficient, and the General 
Assembly has further provided that where notice is required to be pub- 
lished, and it is not otherwise provided, it shall be sufficient to publish the 
same in a weekly newspaper.!? It does not appear that the Illinois Supreme 
Court has ever directly answered the question of whether a publication on 
a biweekly or monthly basis, or even less frequent, would qualify as a 
newspaper, but at least there would appear to be some question as to the 
sufficiency thereof, and the problem should be avoided. Similarly, there 
may be some question of the sufficiency of publication of notice on a 
Sunday or on a holiday, and the more prudent course would be to avoid 
this problem by choosing another date of publication. 

General circulation is not determined by the number, but by the di- 
versity of the subscribers, so that a newspaper is of general circulation 
when it circulates among all classes and is not confined to a particular 
class or calling in the community.1* However, it is not essential that a 
newspaper have circulation within the entire school district.1* If the board 
has a choice between two or more newspapers, each of which qualifies as 
being published within the district, the wiser course would appear to be to 
publish notice in that newspaper having the wider and more general circu- 
lation throughout the district, or perhaps the board may choose to publish 
in more than one of the newspapers. 

The place of publication also poses some problems, and the school 
board may have to examine all the facts to determine whether or not the 
newspaper is actually published within the district. It is immaterial where 
the printing itself is done, but a newspaper is published where it is first put 
into circulation, where it is first issued to be delivered or sent, by mail or 
otherwise, to its subscribers.'® 


10 Tit. Rev. Stat. c. 100, §§ 5, 10 (1957). 
11 Simpson v. City of Highwood, 372 Ill. 212, 23 N.E.2d 62 (1939). 
12 Tuy, Rev. Stat. c. 100, § 4 (1957). 
18 Fisenberg v. Wabash, 355 Ill. 495, 189 N.E. 301 (1934). 
14 People ex rel. Toman v. 110 South Dearborn Street Building Corp., 372 Ill. 459, 
24 N.E.2d 373 (1939). 
15 People ex rel. O’Connell v, Read, 256 Ill, 408, 100 N-E. 230 (1912), 
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Elements of the Budget 


The board is in a position to take final action on the budget after due 
notice has been given as prescribed and the hearing held on the budget in 
its tentative form. Items of estimated expenditure set out in the budget must 
be properly classified as to purpose, that is, whether for educational, build- 
ing, or transportation expenses. The court has also upheld the inclusion in 
the budget of a relatively small amount for contingent or miscellaneous 
expenses which will necessarily arise during the year and which cannot 
accurately be classified.1® There is no definite standard for determining the 
reasonableness of the item for contingencies, but this must necessarily rest 
in the discretion of the taxing body. However, on proper objection, the 
levy for such purpose will be scrutinized by the court in the light of all 
existing conditions, and may be held excessive.!*7 The board has the duty 
to exercise sound judgment and reasonable discretion in providing money 
to pay current expenses as they become due, but a levy cannot be made 
for the purpose of accumulating funds for the remote future or for con- 
tingencies which may never occur.!® The legislature has given the school 
board authority to make transfers from time to time between the various 
items within each of the separate funds, not exceeding in the aggregate ten 
per cent of the total of such fund as set forth in the budget; and the budget 
may also be amended, but only by following.the same procedure as pre- 
scribed for the original adoption.’ 

The building fund shall be used for “the improvement, maintenance, 
repair or benefit of school buildings and property, including the cost of 
interior decorating and the installation, improvement, repair, replacement 
and maintenance of building fixtures, for the rental of buildings and prop- 
erty for school purposes, or for the payment of all premiums for insurance 
upon school buildings and school building fixtures or for the purchase of 


16 People ex rel. Goodman v. Wabash R.R., 395 Ill. 520, 70 N.E.2d 718 (1946). 

17 [bid. (upheld levy of $5,000 for contingent expense in a total levy of $141,360); 
People ex rel. Ross v. Chicago, M., St. P. & P. R.R., 381 Ill. 58, 44 N.E.2d 566 (1942) 
(item of $2,500 of total levy of $49,000 held excessive); People ex rel. Parmenter v. 
Chicago, B.& Q.R.R., 256 Ill. 476, 100 N.E. 266 (1912) (item of $2,071.22 of total levy 
of $64,000 held excessive). But see People ex rel. Oller v. New York Cent. R.R., 388 
Ill. 382, 58 N.E.2d 51 (1944) (item of $500 for contingent purposes of fire protection 
district upheld where total levy was only $3,000). 

18 Mathews v. City of Chicago, 342 Ill. 120, 174 N.E. 35 (1930); People ex rel. 
Stevenson v. Atchison, T.& S. F.Ry., 261 Ill. 33, 103 N.E. 614 (1913). In both opinions 
the court cites with approval the comment of Judge Cooley in 1 Cootey, Taxation 13 
(3d ed. 1924), that taxes are levied because they are necessary to defray the expenses 
of the government and not for the purpose of enriching the public treasury. The 
unnecessary accumulation of money in the public treasury is unjust to the people 
because it deprives them of the use of the money taken from them for a considerable 
period, and is impolitic, as it may tempt those having the custody of the funds to use 
them improperly. 

19 Tut. Rev. Stat. c. 122, § 17-1 (1957), 
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equipment to be used in the school lunch program.” 2° In addition, the 
School Code authorizes the board to provide by resolution that the pay- 
ment of all salaries of janitors, engineers, or other custodial employees shall 
be paid from the tax levied for building purposes and the purchase of 
school grounds in which event such salaries shall be so paid until the next 
fiscal year after the repeal of such resolution.2! Without such affirmative 
action of the board, the estimated expenditures for such salaries should 
properly be included in the levy for educational purposes.?? 

Effective September 1, 1957, the legislature provided for a transporta- 
tion fund to pay “any transportation operating costs incurred for trans- 
porting pupils to and from school other than for extra curricular activities,” 
and defined “transportation operating cost” to include “all costs of trans- 
portation except the costs of acquiring equipment, interest and rental of 
building facilities.” 28 

All necessary expenses of every kind, character, and description, other 
than expenses payable from the building fund, transportation fund, or other 
special funds as may be prescribed by statute, are thus classified as educa- 
tional fund expenditures. Some of the expenses falling within the educa- 
tional fund include administrators’ and teachers’ salaries, office expenses, 
necessary travel expenses, legal and accounting services, libraries, fuel, water, 
light, telephone, power, salaries, food and supplies for the school lunch 
program, athletic equipment, and unless specifically provided otherwise by 
the board, salaries for custodial employees. 


Tue ANNUAL Tax LEvy 


After final action has been taken on the budget by t' ‘oard, there 
must be a determination of the amount of money necessary to be raised 
by special tax for transportation purposes, if any, and for ed»ational and 
building purposes for the next ensuing year. Such amounts so ascertained 
must be certified annually to the county clerk on or before the last Tuesday 
in September in the form of certificate set forth in section 17-9 of the 
School Code. The certificate should be signed by the president and secre- 
tary, or clerk, and filed in the office of the county clerk in each of the 
counties in which the district is situated, thereby providing the authority for 
the extension of taxes by the county clerk. 

The Illinois Supreme Court has held that the adoption of a school 
budget is not a condition precedent to a valid tax levy, except as pro- 
vided in section 17-1 of the School Code, that if the beginning of the fiscal 


207d. § 17-6. 

21 [bid. 

22 People ex rel. Prindable v. New York Cent. R.R., 397 Ill, 50, 72 N.E.2d 821 
(1947). 

3 Tit. Rev, STAT. c. 122, § 17-6,1 (1957), 
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year of a district is subsequent to the time that the tax levy for such fiscal 
year shall be made, then such annual budget shall be adopted prior to the 
time such tax levy shall be made.2 However, in most situations it would 
appear to be the more normal and proper procedure for the district to adopt 
its budget prior to the making of the tax levy. 

Taxes for school purposes are levied at the rates prescribed by the legis- 
lature and these may be increased or decreased at the will of the legislature. 
During the last several years there has been considerable difficulty in de- 
termining the correct tax rates for educational and building purposes of 
many districts. However, before discussing the present minimum rates and 
the means of increasing such rates it may be helpful to an understanding 
of the confusion surrounding the problem of tax rates to refer to the prac- 
tices followed prior to January 1, 1946. During that period many in- 
equities developed in that part of our taxing machinery responsible for 
determining the value at which property was to be assessed for tax pur- 
poses. Taxable property was assessed by local tax assessors at “different 
rates on a statutory basis; e.g., in 1909, 3314%; in 1919, 50%; in 1927, 
100%.” 25 Though the statute in effect for several years prior to 1945 re- 
quired that all real and personal property be assessed at its “fair cash 
value,” *6 there was no uniformity in the methods used by local tax assessors 
in determining the assessed value of property subject to taxation. This re- 
sulted in a great discrepancy between the ratios of full value to assessed 
value of similarly situated property. Frequently, similar properties having 
about equal market values, situated within the same municipality, within 
the same school districts and consequently receiving about equal municipal 
benefits, but being located in different townships and counties, paid taxes 
in greatly varying amounts, with the result that the financial burdens of 
the municipality and of maintaining the school districts were distributed 
unequally.?7 

To remedy the inequities of such assessment methods, the legislature 
enacted the Butler Bills,28 which became effective January 1, 1946, to 
establish a method for the uniform assessment of all taxable property within 
the taxing district at its full, fair cash value.2® By the amendment to section 


24 People ex rel. Stanfield v. Pennsylvania R.R., 3 Ill. 2d 524, 121 N.E.2d 748 (1954). 

25 Comment, 1949 U. Iu. L.F. 737. 

26 Trt. Rev. Stat. c. 120, §§ 501, 502 (1945). 

27 People ex rel. Schlaeger v. Allyn, 393 Ill. 154, 65 N.E.2d 392 (1946). 

°8 The Butler Bills were introduced by Senator Walker Butler for the joint com- 
mittee on tax problems and, for purposes of this article, consisted of Senate Bill No. 229, 
approved June 29, 1945, amending various sections of the Revenue Act of 1939; Senate 
Bill No. 314, approved July 25, 1945, adding section 162a to the Revenue Act of 1939; 
Inv. Rev. Stat. c. 120, §§ 627, 643a (1945); Senate Bill No. 567, approved July 25, 1945, 
amending various sections of the School Code; and Inx. Rev. Stat. c. 122, §§ 17-2 to 
-5,02, 17-7 (1945). 

2° Anderson v. City of Park Ridge, 396 Ill. 235, 72 N.E.2d 210 (1947). 
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146 of the Revenue Act of 1939,3° the Department of Revenue was re- 
quired to act as an equalizing authority. Each year, on the basis of a 
comparison of assessed valuations with the estimated full, fair cash values 
of such property established through an analysis of property transfers, 
appraisals, and other means, the Department of Revenue determines at 
what proportion to such estimated full, fair cash value such taxable prop- 
erty has been assessed by the local assessors in each county; it then applies 
an equalization factor to the assessed valuation of taxable property within 
the county so that such taxable property within the county will be assessed 
at its full, fair cash value. 

The application of the equalization factor as provided by section 146 
of the Revenue Act made changes in the total assessed valuation of taxable 
property within many of the various taxing districts, increasing the base 
upon which taxes could be extended. 

Such an increase in the assessed valuation of taxable property within 
taxing districts resulting from the assessment of taxable property at its full, 
fair cash value, in the absence of some limitations upon their rates, would 
have permitted taxing districts to receive substantially greater tax revenues. 
To prevent this so-called windfall to taxing districts, and also to protect 
the taxpayer so that the change in the method of assessment would not 
greatly increase his taxes over those of previous years, it was necessary to 
devise some means to restrict the tax rates of taxing districts. By the 
amendment to article 17 of the School Code,*! effective on January 1, 1946, 
the regularly established steps of the rates of taxes which could be levied for 
building and for educational purposes were reduced to one-half of their 
former rate,®? and all such tax rates were made subject to the provisions of 
section 162a of the Revenue Act of 1939.38 


80 Tt. Rev. Stat. c. 120, § 627 (1945). 

31 Jd. c. 122, §§ 17-2 to -5.02. 

32 Prior to January 1, 1946, article 17 of the School Code authorized districts having 
a population of less than 500,000 to levy taxes for educational purposes at not to exceed 
the rate of 1% per annum. Pursuant to elections, districts maintaining grades 1 to 8, 
inclusive, in successive steps could increase their educational tax rate from 1% to 14%, 
then from 14% to 1%%, then from 14% to a maximum rate of 24%. Districts 
maintaining grades 9 to 12, inclusive, by successive steps could increase the educational 
tax rate from 1% to 14%, then from 14% to a maximum of 2%. Districts maintaining 
grades 1 to 12, inclusive, by successive steps could increase the educational tax rate 
from 1% to 2%, then from 2% to 2%% and thereafter from 2%% to a maximum of 
3554 00%. 

All such districts could levy taxes for building purposes and the purchase of 
school grounds at the rate of not to exceed % of 1%, which rate could be increased 
to % of 1% if authorized at an election, and districts maintaining grades 1 to 12, 
inclusive, could levy an additional % of 1% for such building purposes if so authorized 
at an election. See Itz. Rev. Stat. c. 122, art. 17 (1945). 

After January 1, 1946, the tax rates of districts having a population of less than 
500,000 inhabitants were reduced to rates as follows: .50% for educational purposes; 
.1875% for building purposes and purchase of school grounds. 

Pursuant to successive elections, districts maintaining grades 1 to 8, inclusive, 
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At the same time, effective January 1, 1946, the addition of section 162a 
to the Revenue Act of 1939 made the tax rates of all taxing districts (includ- 
ing school districts) of less than 500,000 population subject to the re- 
strictions set forth therein. This section, among other things, provided 
that during the five-year period beginning on January 1, 1946, and ending 
December 31, 1950, unless changed by referendum as provided in the section, 
all tax rates would be restricted to a percentage computed on the basis of a 
detailed formula as set forth. This section also provided for the holding 
of elections by taxing districts either to increase or decrease tax rates and 
set out the form of a ballot to be used at such elections. It was further 
provided that the rates so established would be effective with the levy and 
assessment year next following the year in which the election was held, 
and that the tax rates authorized at any election held prior to January 1, 
1946, were reduced to one-half of the rate so authorized. 

Thus, it would appear that by providing for the equalization factor 
and by also prescribing restrictions on tax rates, the legislature had worked 
out a means of changing the method of tax assessment so that taxable prop- 
erty would be assessed at its full, fair cash value, and yet there would be 
no substantial increase in taxes. 

Experience established that when the restrictive formula contained in 
section 162a of the Revenue Act was applied to the tax rates of taxing 
districts such substantial reductions in the effective tax rates resulted that 
many school districts found they were receiving considerably fewer tax 
monies for the operation of the school system than had been formerly re- 
ceived under the prior methods used in the assessment of property. 

During the several years immediately following the enactment of the 
Butler Bills there was much uncertainty and confusion on the part of the 
school boards of most school districts, and there was an absence of uni- 
formity of opinion as to the procedure to be followed in accomplishing a 
tax rate increase. Part of the uncertainty and confusion may have been 
caused by the fact that prior to January 1, 1946, school elections to in- 
crease tax rates had been held under the provisions of the School Code, and 
thereafter it was necessary that such elections be held responsive to the 
requirements of section 162a of the Revenue Act. Further confusion may 


could increase the educational tax rate from .50% to .75%, then from .75% to .90%, 
and then from .90% to a maximum rate of 1.125%; districts maintaining grades 9 to 
12, inclusive, could increase the educational tax rate from .50% to .75%, then from 
.75% to a maximum rate of 1%; and districts maintaining grades 1 to 12, inclusive, 
could increase the educational tax rate from 1% to 1.40%, then from 1.40% to a 
maximum educational rate of 1.775%. 

The building rates of all such districts could be increased pursuant to an election 
to .25% and districts maintaining grades 1 to 12, inclusive, could levy for building 
purposes an additional .1875%, if so authorized at an election. See ILu. Rev. Stat. c. 122, 
art. 17 (1945). 

33 Int. Rev. Stat. c. 120, § 643a (1945). 


% Ibid. 
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have resulted from the requirement of section 162a that the taxing district 
~ must approve at an election a change from its effective (or formula) tax rate 
to the next higher authorized rate. 

In the decision commonly referred to as the Bensenville case,®> the 
court spelled out this provision of section 162a and held a school tax rate 
election void where the district had approved an educational tax rate higher 
than the next authorized rate. The district attempted to do in one step 
what required two. It must be recalled that article 17 of the School Code 
then provided that certain districts could levy taxes for educational pur- 
poses at certain rates in graduated steps. At an election held on December 
28, 1946, the Bensenville district approved an educational tax rate of 1.125 
per cent. Prior to this election and within the authorization of prior 
statutes then effective, the district had approved an educational tax rate of 
1.80 per cent. At the time of the election on December 28, 1946, the dis- 
trict had an effective (or formula) educational tax rate, computed in 
accordance with the provisions of Section 162a of the Revenue Act, of only 
.386 per cent. The election attempting to establish the educational rate at 
1.125 per cent was held void because of the omission of the several inter- 
mediate elections which should have been held to increase the effective tax 
rate of the district from .386 per cent to .75 per cent and thereafter to .90 
per cent before advancing the educational rate to the next higher rate. 

The holding in the Bensenville case was followed by the supreme court 
in a decision concerning a school district in Carroll County, which at an 
election held on April 10, 1948 approved an increase in its educational tax 
rate to .90 per cent.®® At an election held in 1943 the district had pre- 
viously voted an educational tax rate of 1.50 per cent. By operation of 
section 162a of the Revenue Act, this 1.50 per cent rate was reduced to .75 
per cent. The effective or formula rate of the district on April 10, 1948 
was only .584 per cent. In line with the earlier Bensenville case, the election 
to establish the educational rate at .90 per cent was declared invalid. 

It clearly appears that during this transition period, the greatest single 
point of confusion on the part of most boards was the particular rate from 
which a district should proceed in its election to increase the tax rate. Con- 
sideration of that portion of section 162a of the Revenue Act which stated 
that all prior tax rates were reduced by one-half could provide a logical 
basis for assuming that the increased rate was to proceed from one-half of 
the rate which had been established by the prior referendum. This con- 
clusion followed the reasoning that having held a referendum, such referen- 


35 People ex rel. Ruchty v. Chicago, M., St. P. & P. R.R., 408 Ill. 480, 97 N.E.2d 
463 (1951). 

36 People ex rel. Ross v. Chicago, B. & Q. R.R., 411 Ill. 60, 103 N.E.2d 79 (1951). 
The Bensenville case was also followed in People ex rel. Harding v. Chicago & N. W. 
Ry., 413 Ill. 93, 108 N.E.2d 22 (1952); People ex rel. Ruchty v. Chicago & N.W. Ry., 
1 Ill. 2d 574, 116 N.E.2d 388 (1953). 
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dum would stand as authorizing an additional tax rate but that its effective- 
ness was suspended by operation of the restrictions contained in the formula 
of section 162a of the Revenue Act.37 

As the effective or formula tax rate of many districts was less than the 
so-called normal per cent rate referred to in section 17-2 of the School 
Code,’* there was considerable question as to whether an election must first 
be held to vote to change from the formula rate of less than the .50 per cent 
to the statutory normal rate of .50 per cent and thereafter at a second election 
vote to increase the educational rate from the .50 per cent rate to the next 
higher rate of .75 per cent. This question was finally decided in 1952 when 
the court held valid several tax rate elections which had been held during 
the year 1948 and in which several districts had voted to change from their 
effective (or formula) tax rate (being less than the so-called normal .50 per 
cent rate) to an educational rate of .75 per cent. In its opinion, the court 
stated that no election was required in order to increase the tax rate from 
the formula rate of less than .50 per cent to the normal statutory rate of 
.50 per cent and that at one election the educational tax rate could be in- 
creased from the formula rate to the next statutory rate of .75 per cent.%§ 

As a result of the Bensenville and the Carroll County decisions, many 
districts found that their educational tax rates were subject to valid objec- 
tions. To alleviate the hardships to such districts, the legislature during the 
1951 session passed remedial legislation, adding a provision to article 17 of 
the School Code which made it possible during the period from March 29, 
1951, to September 1, 1951, to hold a tax rate election pursuant to only ten 
days published notice and at one election to skip the several intermediate 
statutory steps or rate limits. Thus a district in one election could vote to 
move from its formula rate up to its applicable maximum rate.*® 

During this period further confusion was caused as a result of the many 
amendments being made to section 162a of the Revenue Act and also to 
article 17 of the School Code, and it was not until December 31, 1952, that 
the tax rates of school districts were removed from the provisions of the 
Revenue Act and made subject only to article 17 of the School Code. 

This transition was made possible by section 17-5.2 of article 17 of the 
School Code, added during the 1951 session of the legislature and setting 
forth a procedure for establishing the educational and building tax rates of 
all school districts that were subject to it. After excepting from its pro- 
visions the tax rates of districts created after December 31, 1945, and those 
rates which had been established by election held after December 31, 1945, 


87 People ex rel. Willard v. Chicago & N. W. Ry., 402 Ill. 28, 83 N.E.2d 287 (1948). 

878 Try, Rev. Stat. c. 122, § 17-2 (1945). 

88 People ex rel. Ross v. C., B. & Q. R.R., 411 Ill. 167, 103 N.E.2d 615 (1952). 

89 Itt. Rev. Stat. c. 122, § 17-5.1 (1951). Under the provisions of this act, at one 
election districts could increase the educational tax rate from the effective rate to the 
maximum rate applicable to the district. 
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the section required school boards during the period from September 1, 
1951, and up to January 1, 1953, to adopt a resolution establishing for the 
district the maximum tax rate for the educational fund and also for the 
building fund. The rates so established were to be the rates applicable to 
all taxes to be thereafter levied by the district for the several purposes. 


Selecting the Tax Rate 


In selecting the rate to be established as the maximum, the board could 
select either the educational rate in effect on September 1, 1951, as deter- 
mined in accordance with section 162a of the Revenue Act,*® or the qualify- 
ing rate for state equalization aid, whichever was the greater. 

In the selection of its maximum building rate, the school board could 
select either the rate in effect on September 1, 1951, ascertained in ac- 
cordance with section 162a of the Revenue Act; or a rate of .0625 per 
cent for districts maintaining grades 1 to 8, inclusive, or 9 to 12, inclusive; 
or a rate of .125 per cent for districts maintaining grades 1 to 12, inclusive, 
whichever rate was the greater. The rates so established as the maximum 
educational and building rates of the district by the adoption of the resolu- 
tion were to continue to be the maximum rates in effect for the pertinent 
fund until such time as the rate might be increased by a referendum as pro- 
vided in articles 5A and 17 of the School Code. | 

If the school board of any district failed to adopt the resolution 
establishing the maximum rates for the educational and building funds, the 
qualifying rate for state equalization aid, i.e., .40 per cent for districts main- 
taining grades 1 to 8, inclusive, or 9 to 12, inclusive, and .50 per cent for 
districts maintaining grades 1 to 12, inclusive, was the maximum rate for the 
educational fund of such district,*? and the maximum rate for the building 


40 Among other things, the formula contained in section 162a provided that no tax 
for any fund of any district could be extended at a rate requiring a greater percentage 
than 105% of whichever of the following is lower: 

(a) the product of 
(i) the 1942 ratio of assessed to the full, fair cash value reported and pub- 
lished by the State Department of Revenue for the county in which the 
district is located, or the average ratio as determined by the Department 
if the district is situated in more than one county, multiplied by 
(ii) the maximum tax rate for the fund of the district in effect or authorized 
prior to January 1, 1946; or 
(b) the rate produced by dividing the maximum permissible 1945 tax extension 
for that fund of the district (1945 valuation multiplied by maximum tax 
rate for particular fund in effect prior to January 1, 1946) by the 1946 full 
100% fair cash value of taxable property within the district. 

Tax levies for which minimum qualifying rates were prescribed in order to be 
eligible to receive state equalization aid for educational purposes were excepted from 
the formula so that the minimum rate prescribed to be eligible to receive state aid be- 
came the maximum rate if such rate was greater than the rate determined by the 
formula. 

41 Itt. Rev. Stat. c. 122, § 18-9 (1951). 


42 Ibid. 
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fund for such districts was prescribed at .0625 per cent for districts main- 
taining grades 1 to 8, or 9 to 12, both inclusive, and at .125 per cent for 
districts maintaining grades 1 to 12, inclusive. 

At the time of writing this article, it appears that the minimum educa- 
tional tax rates of a school district may be determined by reference to sec- 
tion 17-2 of the School Code as amended by House Bill No. 706, approved 
July 8, 1957.48 Section 17-2 now clearly establishes the minimum educational 
rates of all those school districts which are the subject of this article.** 

Particular attention is called to the provisions of section 17-5.3 of the 
School Code, whereby the legislature provided that notwithstanding any 
other provision of the School Code, the maximum lawful rate for any fund 
on the effective date of the amendatory act (being July 13, 1953), whether 
representing a statutory rate, a referendum rate, a rate determined by 
application of the formula set forth in section 162a of the Revenue Act, or 
otherwise, shall continue in effect unless and until changed by referendum 
held after July 13, 1953, under the applicable provisions of the School 
Code or as changed by amendments to section 17-2 of the School Code. It 
is to be noted that section 17-5.3, as it originally appeared in the amendatory 
act approved July 13, 1953,45 provided that such tax rates would continue 
as the maximum rate until changed by an election to be held after July 13, 
1953. In the 1955 amendment to section 17-5.3, the legislature added the 
statement that rates in effect on July 13, 1953, could also be changed by 
amendments to section 17-2 of the School Code. While section 17-2 of the 
School Code had been re-enacted numerous times at various sessions of the 
legislature, the tax rates therein specified remained unchanged; rates similar 
to those previously provided in this section were carried over.*® At its 1957 
session the legislature for the first time amended section 17-2 by increasing 
the educational tax rates of school districts. Consequently, giving effect 
to that portion of section 17-5.3 discussed above, providing for changes in 
existing tax rates by amendments to section 17-2 of the School Code, all 


483 Section 17-2 was also amended at the same session of the legislature by House 
Bill No. 345, approved June 21, 1957, but, following the decisions of the supreme court 
in People ex rel. Hines v. Baltimore & O.S.W.R.R., 366 Ill. 318, 8 N.E.2d 655 (1937), 
People ex rel. Martin v. Village of Oak Park, 372 Ill. 488, 24 N.E.2d 571 (1939), S. 
Buchsbaum & Co. v. Gordon, 389 Ill. 493, 59 N.E.2d 832 (1945), and People ex rel. 
Schlaeger v. Mattes, 396 Ill. 348, 71 N.E.2d 690 (1947), as House Bill No. 706 was the 
last bill acted upon, it states the latest intention of the legislature and is controlling 
over House Bill No. 345. 

44 Districts maintaining grades 1 to 8, inclusive, or 9 to 12, inclusive, may levy 
educational taxes at not to exceed normal rate of .65%, and districts maintaining grades 
1 to 12, inclusive, may levy educational taxes at not to exceed normal rate of 1.25%. 
For such districts maintaining grades 1 to 12, inclusive, there is a problem of statutory 
construction arising from the conflicting rate appearing in § 17-5.3, which was also 
amended at the 1957 session of the legislature. Int. Rev. Stat. c. 122 § 17-2 (1957). 


45 Itt. Rev. Strat. c. 122, § 17-5.3 (1953). 
46 Krimmel v. Eielson, 406 Ill. 202, 92 N.E.2d 767 (1950). 
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school districts which had an educational rate less than the rates provided 
in section 17-2, received a permissible increase in such rate to the maximum 
rates prescribed therein. 

In the case of districts maintaining grades 1 to 12, inclusive, attention 
is called to the problem of statutory construction as to the correct minimum 
educational tax rate, such problem resulting from the amendment of section 
17-5.3 at the 1957 session of the legislature by House Bill No. 1400, last 
acted on by the legislature on June 28, 1957, being the same day on which 
the legislature last acted on House Bill No. 706, amending section 17-2 as 
discussed above. 

In analyzing the existing tax rates that may be levied for building 
purposes and the purchase of school grounds, it is again necessary to con- 
sider the provisions of section 17-5.2 of the School Code as added at the 
1951 session of the legislature. As has been mentioned, except for districts 
created after December 31, 1945, and for rates established by referendum 
held after that date, this section required that school boards adopt a resolu- 
tion establishing a maximum tax rate for the building fund. Such resolution 
should have been adopted after September 1, 1951, and before January 1, 
1953. The maximum tax rate that could be established for the building fund 
was either (1) the rate in effect for the building fund on September 1, 1951, 
as determined in accordance with the provisions of section 162a of the 
Revenue Act #7 or (2) a rate of .0625 per cent for those districts maintaining 
grades 1 to 8, inclusive, or 9 to 12, inclusive, or a rate of .125 per cent for 
districts maintaining grades 1 to 12, inclusive. Whichever of the two rates 
was higher could be selected and established by the school board as the 
maximum rate for the district. If no resolution was adopted, then for districts 
not maintaining grades 1 to 12, inclusive, the maximum rate was .0625 per 
cent, and .125 per cent was made the maximum rate for districts maintaining 
grades 1 to 12, inclusive. 

Giving effect to that portion of section 17-5.3 requiring the maximum 
tax rate on the effective date of the amendatory act (July 13, 1953) to 
continue in effect until changed by a referendum or until changed by 
amendments to section 17-2 of the School Code, the maximum building 
rates would continue until either such rates had been increased pursuant 
to an election called and held for such purpose or until such rates were 
amended by section 17-2 of the School Code. A study of section 17-2 indi- 
cates that until the 1957 session of the legislature, no amendments had been 
made to this section which would effect an increase in the building rates 
over those rates prescribed by the section when first amended effective 
January 1, 1946. At the 1957 session the building rate of districts maintain- 
ing grades 1 to 12, inclusive, was amended to authorize such districts to 
levy taxes for building purposes at not to exceed the rate of .25 per cent, 


47 Id. c. 120, § 643a. 
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and such rate must be considered as the normal building rate of such 
districts. *8 

School districts desiring to increase the rate of taxes to be levied for 
building purposes may submit to the electors the question of increasing the 
tax rate for building purposes to a maximum rate of .25 per cent for districts 
maintaining grades 1 to 8, inclusive, or 9 to 12, inclusive, and to a maximum 
rate of .375 per cent for districts maintaining grades 1 to 12, inclusive.*® 
Accordingly, at one election a district can increase its present rate from 
its effective rate to the applicable maximum rate. 


Provision for Debt Service 


Any discussion of building tax rates also requires a consideration of 
the provisions of section 17-7 of the School Code, which instructs the county 
clerk, with reference to taxes to be extended, to pay maturing principal and 
interest on any bonds of the district which may be outstanding. Pursuant 
to the provisions of this section, the maximum rate for building purposes 
of any school district must be reduced by that amount required to pay 
maturing principal and interest on any bonds for building purposes which 
may have been issued by such district and were outstanding on July 1, 
1953.59 However, the legislature has directed that the rate for building 
purposes may not be reduced to less than .10 per cent in the case of districts 
not maintaining grades 1 to 12, inclusive, nor to less than .16 per cent in the 
case of districts maintaining grades 1 to 12, inclusive, unless a lesser rate 
will produce the amount levied by the district for building purposes. If 
approved by the voters of the district at an election to be held for such 
purpose, the minimum rates above referred to can be increased to not to 
exceed .1875 per cent for districts not maintaining grades 1 to 12, inclusive, 
and not to exceed .25 per cent in the case of districts maintaining grades 1 
to 12, inclusive.51 


48 Itt. Rev. Stat. c. 122, § 17-2 (1957). 

49 Id. § 17-5. 

50Tt is interesting to note that at the Third Special Session of the 1933-1934 
Legislature, an amendment was added to the School Laws whereby the county clerk, 
after being directed to extend taxes to pay principal and interest on bonds was further 
directed to deduct the amount of such bond and interest taxes from the maximum 
amount the district was authorized to levy for building purposes and to only extend 
for building purposes the amount remaining. This often resulted in no taxes being 
extended for building purposes. In 1941, to make it possible for districts to always 
have some amount available to be extended for building purposes, the legislature 
amended the section to require that in no case would the building rate be reduced to 
less than % of 1 per cent unless a lesser rate would produce the amount levied. ILL. 
Rev. Stat. c. 122, § 212B (1941). This minimum or “saved” rate was reduced to .0625 
per cent on January 1, 1946 as a part of the Butler Bills. Int. Rev. Stat. c. 122, § 17-7 
(1945). In 1953, further revisions were made whereby the minimum base or “saved” rate 
was increased and it was made possible to obtain an increase in such “saved” rate 
pursuant to an election. Int. Rev. Stat. c. 122, § 17-7 (1953). 


51 Itt. Rev. Stat. c. 122, § 17-7 (1957). 
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Giving effect to these provisions, it would appear that if districts had 
- no building bonds outstanding as of July 1, 1953, such districts at one elec- 
tion could increase their present effective building rate to the applicable 
maximum statutory rate. 

In the case of districts having bonds for building purposes outstanding 
as of July 1, 1953, the effective building rate of such districts is subject to 
being reduced by the rate required to pay maturing principal and interest 
of such bonds. However, such building rate cannot be reduced to less than 
the minimum applicable statutory rate as specified in section 17-7 of the 
School Code unless a lesser rate will produce the amount of building taxes 
levied by the district. In the recent decision People ex rel. Krapf v. Hayes,®* 
involving the building tax rates of several districts in Will County, Illinois, 
the court, after considering the latest amendments to the School Code, 
determined that for districts having building bonds outstanding as of July 
1, 1953, the provisions of section 17-7 as amended in 1953 prevailed and the 
minimum or “saved” building rate of such district was the applicable “saved” 
rate as specified in section 17-7. Apparently this decision construed section 
17-7 as bestowing taxing powers on those districts levying taxes to pay the 
principal and interest requirements on building bonds outstanding as of 
July 1, 1953, so that such minimum “saved” rates as prescribed in section 
17-7 were applicable to such districts. In the absence of any such bonds 
outstanding as of July 1, 1953, which precluded the application of section 
17-7, the court in its opinion indicated that the basic building rate, as 
established by a resolution responsive to the requirements of section 17-5.2 
of the School Code 5** or as established by inaction (in the absence of the 
adoption of any resolution), continued in effect in accordance with the 
provisions of section 17-5.3 unless such rate were changed by referendum. 

For such districts as may have bonds for building purposes outstanding 
as of July 1, 1953, it would appear to be preferable and more logical to 
hold two elections in order to make more funds available from their build- 
ing taxes. At the first election, such districts could submit the question of 
increasing the present effective minimum or “saved” rate to the maximum 
applicable rate. As the maximum applicable building rate so established at 
the first election is also subject to being reduced by the amount of the rate 
required to be extended to pay maturing principal and interest requirements 
on bonds for building purposes outstanding on July 1, 1953, such maximum 
rate may be reduced to the applicable minimum or “saved” rate. There- 
after, pursuant to a second election to be called and held, the applicable 
minimum or “saved” rate may be increased to .1875 per cent in the case of 
districts not maintaining grades 1 to 12, inclusive, or to not to exceed .25 
per cent for districts maintaining grades 1 to 12, inclusive. Such increased 


52 13 Ill. 2d 143, 148 N.E.2d 428 (1958). 
528 Trt, Rev. Stat. c. 122, § 17-5.2 (1951). 
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minimum “saved” rate shall be the minimum rate which will thereafter be 
recognized by the county clerk and below which building taxes will not be 
reduced by the rate required to produce taxes to pay the principal and inter- 
est requirements on building bonds which were previously issued and out- 
standing on July 1, 1953. 

An alternative to the two successive rate elections above discussed is 
to submit to the electors of the district the question of increasing the 
effective minimum “saved” rate specified in section 17-7 to the increased 
applicable minimum “saved” rate therein provided for. If this procedure 
is followed, then such so-called increased minimum or “saved” rate as 
approved by the voters of the district also becomes the maximum building 
rate of the district. 


Accomplishing a Tax Rate Increase 


Under the present statutes, sections 17-3 and 17-5 of the School Code, 
the school boards of districts desiring to increase their educational or build- 
ing tax rates in order to provide more tax funds for the operation of schools 
must call an election to be held for the purpose of voting on the proposition 
to increase the annual tax rate for educational purposes and also on the 
proposition to increase the annual tax rate for building purposes. These 
propositions must be submitted to the voters of the district at the regular 
school e’-ction or at a special election. For districts maintaining grades 1 to 
8, ine ‘re, or 9 to 12, inclusive, the educational tax rate may not be in- 
creased at any single referendum more than .21 per cent upon the full, fair 
cash value of taxable property within the district, and the rate of 1.40 per 
cent is the maximum rate which such districts may levy for educational 
purposes. The maximum rate such districts may levy for building purposes 
cannot exceed .25 per cent. 

For districts maintaining grades 1 to 12, inclusive, the educational tax 
rate may not be increased at any single referendum more than .40 per cent, 
and the rate of 2.50 per cent is the maximum rate which such districts may 
levy for educational purposes. The maximum rate such districts may levy 
for building purposes shall not exceed .375 per cent. 

The election to submit the question of increasing the educational or 
building tax rate of any district is governed by article 5A of the School 
Code.®® In any election to increase the educational tax rates, the board must 
first correctly ascertain its existing educational tax rate and the amount of 
the desired increase in such rate.54 Care must be taken in making certain 


58 Tri. Rev. Srat. c. 122, §§ 17-3, 17-5 (1957). 

54In People ex rel. Kramer v. Chicago, B. & Q. R.R., 8 Ill. 2d 382, 134 N.E.2d 
335 (1956), the court held invalid a tax rate election held in 1947 when school districts 
in Bureau County having a formula tax rate of .275 per cent voted a proposition to 
establish its tax rate at .51 per cent instead of .50 per cent. The court stated that such 
a misstatement of the present rate deceived the voters as to the size of the increased 
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that the amount of the desired increase is within the limit of the increase 
which can be authorized at a single referendum and also that the proposed 
increased rate is within the maximum applicable statutory rate. If an error 
should be made in computing the present educational rate and if such rate 
is stated as being a higher rate than should have been stated, and it is also 
stated as a higher rate than the minimum rates as established in section 17-2 
of the School Code, the probable effect of such error would be to in- 
validate the rate desired to be established.™ 

The rate election should be initiated by the school board’s adoption 
of a resolution providing for the submission of the desired proposition to 
the voters of the district. Such resolution should either call a special election 
within the district for the express purpose of voting upon such proposition 
or should provide for its submission at the regular school election, It is 
advisable that the resolution contain a determination by the school board 
concerning the existing effective pertinent tax rate, the need to increase the 
same, the amount of the increase, and the maximum rate desired for the 
particular fund; such resolution should further contain all those details 
necessary for the holding of the election which are discussed below in 
connection with elections to provide for permanent financing. 

In setting up the form of the proposition to be voted upon, as shown 
in both the notice to be given and the ballot to be used, care should be 
taken to phrase the question so that it can be submitted on a “yes or no” 
ballot responsive to the form of ballot prescribed in section 5A-13 of the 
School Code and to be used for the submission of public measures.** 

The form of notice to be given of such tax rate election, in addition 
to other matters normally stated in election notices, must contain a further 
statement indicating an estimate of the approximate amount of taxes ex- 
tensible under the maximum rate then in force and an estimate of the 
approximate amount of taxes extensible under the proposed increased rate, 
such amounts to be computed upon the last known full, fair cash value of 
taxable property within the district.57 There is no requirement that such 
statement appear on the ballots used at the election. 

After the rate election has been held and the returns filed with the 
proper officer and within the time required by section 5A-16 of the School 
Code, the board, at a legally convened meeting to be held within ten days 
after the election, must canvass such returns and declare the result thereof.5§ 


rate being authorized. No discussion appears in the opinion of the effect of the state- 
ment required to be shown in the notice and on the ballot as to the amount of taxes 
estimated to be received from the present and proposed rates. 

55 People ex rel. Kramer v. Chicago, B. & Q. R.R., supra note 54. 

56 Provisions of the School Code pertaining to elections are discussed in greater 
detail under “The Bond Issue Election,” at p. 379, infra. 
57 Try. Rev. Srat. c. 122, § 5A-10 (1957). 
58 7d, § 5A-18. 
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Thereafter the recording officer of the district must notify the county clerk 
of the particular tax rate established at the election. He should request the 
county clerk to recognize such tax rate as the maximum rate for the par- 
ticular fund of the district in the clerk’s computation of taxes to be sub- 
sequently levied by the district for this purpose and to be extended for 
collection by the county clerk against all the taxable property within the 
district. 

As the school board must be in a position to justify the maximum tax 
rates of the district in the event of objections being filed to taxes levied, it 
is recommended that a complete and accurate record be assembled of the 
rate election and placed in the records of the district. 


Issuance of Tax Warrants 


Taxes levied for the current year and extended for collection by the 
respective county clerks are not generally received by the school treasurer 
until some time after June 1 of the next succeeding year, so that school 
boards are frequently in need of funds to pay operating expenses pending 
the receipt of such tax monies. To meet this problem, the General Assembly 
has authorized school boards to issue warrants in anticipation of the collec- 
tion of taxes levied for transportation, educational or building purposes, or 
the payment of maturing principal and interest of bonds.5® When there is 
no money available in the school treasury to defray necessary expenses of 
the district, warrants may be issued to anticipate the collection of a par- 
ticular tax. Warrants may be issued to the extent of seventy-five per cent 
of the total amount of the specific tax so levied. Each warrant must show 
on its face that it is payable in the numerical order of issuance solely from 
the collection of the particular taxes against which it has been issued, and 
further that it shall be received by any collector of taxes in payment of the 
taxes against which it was issued. Warrants are not negotiable instruments; 
they contain no promise to pay but simply constitute an assignment of 
specific taxes already levied and to be collected. The issuance of warrants 
creates no debt or future obligation of the school district, either absolute 
or contingent, and upon the delivery of the executed warrants and the 
receipt of the purchase price therefor, the transaction is entirely closed on 
the part of the school district.© 

The issuance of warrants should be authorized by the adoption of a 
resolution by the school board, indicating the specific taxes to be anticipated, 
prescribing the form of warrant, and indicating the maximum rate of inter- 
est which the warrants shall bear, not exceeding six per cent per annum. 
The resolution may also prescribe the details of the issue, including the 


59 Id. § 17-14. 
60 People ex rel. Toman v. M. Born & Co., 373 Ill. 490, 26 N.E.2d 848 (1940). 
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date, number, denomination, and rate of interest; or, in the alternative, the 
board may wish to confer authority on the president and secretary of the 
district to take all necessary action to sell such warrants as funds may be 
needed by the district from time to time, in the form prescribed by the 
board, within the statutory limits, and at a rate of interest not exceeding the 
limit fixed by the school board. 

When a school board determines that it is necessary to issue warrants 
to anticipate the collection of specific taxes which have been levied, it may 
not at that time be possible to determine the maximum amount of warrants 
which can be issued. The board knows the amount of the tax levied for 
educational purposes for the fiscal year, and also the maximum tax rate 
authorized for such purposes, but the assessed valuation against which the 
rate is to be applied may not have been determined and certified. In this 
event it will be necessary to use the assessed valuation as last equalized and 
determined. Accordingly, it is prudent to hold the amount of warrants to 
be issued well within the seventy-five per cent statutory limitation in the 
event that there should be a decline in the assessed valuation. However, once 
the assessed valuation corresponding to the year of the tax levy has been 
certified by the county clerk, the exact amount of warrants which may be 
issued within the statutory limit can be determined. Caution should also 
be exercised by the board when issuing warrants against taxes which have 
been extended and are in the process of collection in order to be certain 
that the legal limit is not exceeded and that unpaid taxes remain to be 
collected in an amount sufficient to pay the warrants to be issued. 


Creation of a Working Cash Fund 


As an alternative to the issuance of tax anticipation warrants, the board 
may create a working cash fund to provide sufficient money to meet 
ordinary and necessary expenditures for salaries and other school pur- 
poses.*! This fund may be created by the issuance of bonds in an amount 
not exceeding seventy-five per cent of the taxes permitted to be levied for 
educational purposes for the then current year, said bonds bearing interest 
at a rate not exceeding five and one-half per cent per annum as restricted 
by section 20-2 of the School Code and maturing within twenty years from 
date of issue. Bonds issued for such purpose are excluded from the statutory 
debt limitation of two and one-half per cent of the value of the taxable 
property within the district ®* but are subject to the five per cent limitation 
imposed by article IX, section 12, of the Illinois Constitution. 

A working cash fund tax may also be levied annually, not to exceed 
the rate prescribed by statute. The maximum is currently established at 
.05 per cent of full, fair cash value as equalized and determined by the 
State Department of Revenue. The tax may be levied only if the maximum 


61 Int, Rev. Stat. c. 122, art. 20 (1957). 
62 Td. c. 113, § 44.2. 
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amount of working cash fund bonds have not been issued, and provided 
that such tax will not increase the working cash fund to an amount exceed- 
ing seventy-five per cent of the taxes last extended for educational purposes. 
Levied by a separate resolution on or before the third Tuesday in September 
in each year, this working cash fund tax is in addition to the educational 
or building fund taxes levied by the district.** It should be noted that the 
legislature has expressly provided that the collection of this tax may not 
be anticipated by the issuance of warrants.® 

A school board desiring to issue working cash fund bonds must first 
adopt a resolution expressing its intention to issue such bonds and publish 
a notice of such intention at least once in a newspaper published in the 
district, or, if there is no such newspaper, then by publishing such notice 
in a newspaper having a general circulation in the district. Within ten days 
after the publication of the notice of intention, a petition may be filed with 
the secretary, or clerk, of the district, requesting that the question to issue 
the bonds be submitted to the voters and signed by at least twenty per cent 
of the voters in the district. In such case the board is not authorized to 
issue working cash fund bonds until the proposition is submitted to the 
voters and approved by a majority of the votes cast on the proposition. 
If no such petition is filed, the board may proceed to adopt a resolution 
providing for the issuance of the bonds. The resolution providing for the 
issuance of such bonds should provide for the levy of a direct annual tax 
sufficient to pay the principal of the bonds at maturity and the interest when 
due, this tax being in addition to the maximum amount of the educational 
or building fund taxes of the district.® 

The school board may by resolution direct the school treasurer to 
transfer a specified amount from the working cash fund to the educational 
or building fund to be disbursed in anticipation of the collection of taxes 
levied for such purposes. Such transfer, together with all warrants pre- 
viously drawn against such taxes and the interest accrued and estimated to 
accrue on said warrants, must not exceed seventy-five per cent of the taxes 
extended or to be extended for such purpose. When such taxes are collected 
they are to be applied first to the payment of the warrants issued to antici- 
pate their collection and the interest thereon, and then to the reimbursement 
of the working cash fund. Statutory authority has also been given the board 
to abolish the working cash fund upon the adoption of a resolution therefor, 
and the outstanding balance of said fund may be transferred to the educa- 
tional fund.** The argument was presented to the Illinois Supreme Court that 
under this provision a working cash fund could be created and abolished 
annually, thus supplementing the educational fund, and in effect levying 


68 Id. c. 122, § 20-3. 

Ibid. 

6 Int. Rev. Stat. c. 122, § 20-2 (1957). 
6 Jd. § 20-8. 
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taxes annually for educational purposes in excess of the statutory limitation.®* 
This argument was dismissed since such a case was not before the court, and 
the court upheld the constitutionality of the statute authorizing such 
transfer. 


BuILDING AND ExpANSION ProGRAMS: “PERMANENT” FINANCING 


In order to keep pace with the educational demands of the district, it 
becomes necessary either to build new school buildings or to construct 
additions to present buildings to provide classroom and other facilities for 
the ever-increasing number of students. The board has the duty to survey 
and determine the needs of the district, estimate the cost of providing the 
necessary facilities and provide the essential revenues, subject to all con- 
stitutional and statutory limitations. Power to lease or purchase schoolhouse 
sites has been conferred upon the school board and such sites may be taken 
by condemnation if the owner’s consent cannot be obtained.®* In addition 
the board has been given the power to purchase, move, or build a school- 
house, and from this may be implied the power to build an addition to an 
existing school building, or to alter or repair a building used for school 
purposes. The question of purchasing schoolhouse sites need not be sub- 
mitted to the voters for approval, but before the board can purchase, build, 
or move a schoolhouse, such proposition must be approved by a majority 
of all votes cast thereon at an election called for such purpose. In addition, 
the plans and specifications for all construction must be submitted for ap- 
proval to the county superintendent of schools having jurisdiction over the 
district. 

It is interesting to note the trend of the legislature during the past 
several years to increase the responsibilities of the school board. Prior to 
1953, it was necessary that an election on a building program be initiated 
by petition of either three hundred legal voters or one-fifth of all legal 
voters of the district, whichever was less, said petition requesting an election 
to vote to purchase or locate a school site or purchase, build, or move a 
school house. Further, no site could be placed on the ballot unless so pe- 
titioned for by at least ten voters at least ten days prior to the election.® 
Today, the initiative rests with the school board to determine when a 
building program should be presented to the voters, as well as the formula- 
tion of the program to be submitted. 


Bond Issues 


Under present legislation, once the board has determined the building 
needs of the district and made an estimate of the cost, it becomes necessary 
to obtain the required financing. Since no surplus can be accumulated by 


87 Bell v. School Dist., 407 Ill. 406, 95 N.E.2d 496 (1950). 
68 Tur. Rev. Stat. c. 122, § 7-17 (1957). 
6° Ti. Rev. Stat. c. 122, § 7-17 (1951). 
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means of the annual tax levy, it becomes necessary to borrow money. The 
legislature has authorized school districts to borrow money and issue ne- 
gotiable coupon bonds in evidence of such indebtedness for the purpose of 
building, equipping, altering, and repairing school buildings; purchasing and 
improving school sites; and acquiring and equipping playgrounds, recrea- 
tion grounds, and athletic fields.” Such bonds may be in denominations of 
not less than $100 nor more than $1,000, bearing interest at a rate not 
exceeding six per cent per annum and payable at such time or times not 
exceeding twenty years from date of issuance, as the board of education 
may prescribe. However, no such bonds may be issued until the proposition 
to issue them has been submitted to the voters at a regular or special elec- 
tion called by the board for that purpose, and approved by a majority of the 
votes cast thereon. 

Before submitting the building program to the voters of the district, the 
school board should determine whether the proposed bond issue, together 
with all existing indebtedness, falls within the debt-incurring power of the 
school district. Section 12 of article IX of the Illinois Constitution provides 
that no school district “shall be allowed to become indebted in any manner 
or for any purpose, to an amount, including existing indebtedness, in the 
aggregate exceeding five per centum on the value of the taxable property 
therein, to be ascertained by the last assessment for state and county taxes, 
previous to the incurring of such indebtedness.” All indebtedness of the 
district, howsoever evidenced and incurred, must be taken into considera- 
tion, including bonds outstanding, contracts, judgments, including special 
assessments confirmed against school property, teachers’ orders, claims 
against the district and any other form of obligation, but excluding, of 
course, warrants issued in anticipation of the collection of taxes. If the 
school district has been formed by the consolidation of two or more dis- 
tricts, or if an entire district has been annexed, then the aggregate indebted- 
ness of all such districts must be included. Further, if only a portion of a 
school district has been annexed which at the time had outstanding bonded 
indebtedness, a proportionate amount of such bonded indebtedness is 
chargeable to the annexing district in determining its debt-incurring 
power.” This proportionate amount is based upon the ratio that the assessed 
value of the territory annexed bears to the total value of the school district 
from which it is taken, as the value is equalized and determined by the 
State Department of Revenue for the year in which the annexation occurred. 
If, however, a portion of a non-high school district having outstanding 
bonded indebtedness is annexed, no portion of the indebtedness is charge- 
able to the annexing district."? 


7 Trt. Rev. Stat. c. 122, § 19-3 (1957). 

71 Id. § 19-33. 

72 People ex rel. Community High School Dist. v. Hupe, 2 Ill. 2d 434, 118 N.E.2d 
328 (1954). 
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A further limitation has been placed by statute on the indebtedness of 
school districts having a population of less than 300,000, restricting the 
aggregate indebtedness to two and one-half per cent of the value of taxable 
property.’* This statutory limitation has been held to be as binding as the 
constitutional restriction,’ but since its adoption the General Assembly has 
seen fit to exclude from its coverage any indebtedness of a school district 
for “acquiring or improving a site or sites, constructing, extending, improv- 
ing and equipping school buildings or establishing a working cash fund.” 

In computing the debt-incurring power of a district, the school board 
should take cognizance of the Illinois rule concerning installment payments. 
The Illinois Supreme Court has held that where a contract calls for annual 
installments of a fixed amount, an indebtedness is at once created for the 
aggregate of all the installments for the term of the contract.”® In addition, 
where the school district is approaching the upper limit of its debt-incurring 
power, the board should exercise caution to see that building contracts 
which are to be paid from the proceeds of a bond issue make specific pro- 
vision to that effect, so that in computing the debt of the district, this 
amount will not be counted twice, once for contractual indebtedness and 
again for the bonds issued. 


The Bond Issue Election 


Assuming that additional building facilities are required, the cost of 
which will fall within the debt limitation at the time of issuing the necessary 
bonds, the school board must call an election in and for the district to sub- 
mit to the voters the propositions of constructing additional buildings and 
issuing bonds therefor. The board must determine the exact propositions 
to be submitted to the voters to accomplish the proposed building program, 
and under the authority of section 5A-13 of the School Code, the “questions 
of purchasing one or more new schoolhouse sites, building one or more new 
schoolhouses, and issuing bonds for the purpose of borrowing money to 
purchase one or more schoolhouse sites and to build one or more new school- 
houses or make additions and improvements to existing school buildings, 
may be combined into one or more propositions on the ballot.” This pro- 
vision is permissive in nature and it is not mandatory that related questions 
be combined, but in all cases the propositions should be so stated that the 
voters can clearly understand the program being submitted for their ap- 
proval. In this connection the Illinois Supreme Court has sustained the 
validity of a combined proposition to issue bonds for the purpose of pur- 


73 Tut. Rev. Stat. c. 113, § 44 (1957). 

74 City of Chicago Heights v. Public Serv. Co., 345 Ill. App. 393, 103 N.E.2d 519 
(1st Dist. 1952). 

™ Tuy. Rev. Stat. c. 113, § 44.2 (1957). 

7 Fast St. Louis & Interurban Water Co. v. City of Belleville, 360 Ill. 490, 196 
NE. 442 (1935). 
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chasing a school site, building a new high school thereon, building a new 
grade school, and building an addition to an existing school building.” The 
propositions to purchase a site and build each of the buildings had been sub- 
mitted separately, although dictum of the court seems to indicate that these 
too could legally have been combined.”* If the proposed building program 
includes a number of projects, it would appear prudent to submit multiple 
propositions, either by submitting separately each building question with a 
single bond proposition covering the entire financing, or in the alternative, 
by linking each bond proposition with the corresponding building question. 
The risk of litigation and a court decision holding the combination to be 
improper and that the constitutional requirement of a free and equal election 
had not been met can thus be avoided. 

The election should be called by resolution adopted by the school 
board, in which resolution there should be set forth the proposed building 
program and all details necessary for the calling and holding of such elec- 
tion consistent with the provisions of the School Code.”® This resolution 
should set forth the time and place of the election, the propositions to be 
submitted, direct the giving of the requisite notice and prescribe the form 
thereof, designate the election judges to conduct the election, prescribe the 
form of ballot to be used, and direct the execution of an affidavit by each 
of the persons desiring to vote. The propositions may be submitted at the 
regular annual election held on the second Saturday of April or at a special 
election called for that purpose to be held on any day except a legal holi- 
day.®° The polls should be opened not later than 12:00 p.m. and closed not 
earlier than 7:00 p.m. on the day of election.® 

The board should establish a suitable number of election precincts so 
as to be convenient for all of the voters, designate the boundaries thereof, 
and establish one polling place for each precinct. At least one polling place 
is required to be established in each city, village, or incorporated town or 
part thereof, having more than one hundred legal voters residing therein, 
which is situated within the district.82 Three or more persons having the 


Roll v. Carrollton Community Unit School, 3 Ill. 2d 148, 121 N.E.2d 1 (1954). 
See also Schoon v. Board of Educ., 11 Ill. 2d 91, 142 N.E.2d 41 (1957). 

78 bid. The court noted that four separate propositions had been submitted, the 
first to purchase a site, the second to build and equip a high school building, the third 
to build and equip an addition to the present grade school, and the fourth to issue 
bonds for such purpose. The court observed: “Moreover, the ‘questions’ which under 
the statute may be submitted as one proposition consist of the purchase of a site, the 
construction of a schoolhouse and the issuance of certain bonds. In this case the board 
did not even avail itself of this authority, but submitted the questions as separate 
propositions.” Jd. at 93, 142 N.E.2d at 43. 

7 Itt. Rev. Stat. c. 122, §§ 1-4, 5A-1 to -20 (1957). 


807d. § 5A-5. 
811d. § 5A-6. 
82 Jd. § SA-7. 
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qualifications prescribed by law * should be appointed for each polling place 
to serve as election judges and conduct the election. The election officials 
have the duty to provide in each polling place a means for each qualified 
voter to mark his ballot in secret, although this does not mean that voting 
booths are required.®4 

The election resolution should further prescribe the form of the notice 
of election to be given over the names of the president and secretary, or 
clerk, of the board, which notice should be in the form prescribed by sec- 
tion 5A-10 of the School Code. The notice should set forth the date and 
time of the election, the text of the propositions to be submitted, and the 
boundaries of each of the election precincts established and the polling place 
prescribed for each. Notice of election must be given at least ten days prior 
to the date set for the election by publication at least once in one or more 
newspapers published in the district, or if no newspaper is published therein, 
then in one or more newspapers which have a general circulation within 
the district.8° In addition to the notice prescribed by statute, the board may 
wish to post notices or use other means to direct attention of the voters 
of the district to the scheduled election. 

The form of the ballot to be used at the election should be set out in 
full in the resolution calling the election, in the form prescribed by section 
5A-13 of the School Code. Spaces must be provided for the voters to vote 
“yes” or “no” on each of the propositions submitted. On the back of the 
ballot should appear the designation “Official Ballot,” the date of the elec- 
tion, the precinct number and the polling place, and a brief identification 
of the measures submitted, together with the printed facsimile signature and 
the official capacity of the secretary, or clerk, of the board who caused the 
ballots to be printed.8* In addition, if more than one election precinct has 
been established, a separate set of ballots should be prepared for each polling 
place, each ballot indicating on the back thereof the precinct number and 
polling place for which it was prepared. All of the ballots should be printed 
on plain white paper of sufficient thickness so that when folded they cannot 
be seen through, so that the voter may not be deprived of his right to cast 
a secret ballot.®? 

Except in school districts where the registration of voters is required,®* 
each voter presenting himself at the polling place must sign an affidavit con- 


83 Id. § 5A-8. “Judges shall be of fair character, of proved integrity, and well-in- 
formed persons who can read, write, and speak the English language and who have 
resided in the area constituting the voting precinct for at least one year next preceding 
the election, and are entitled to vote therein at such election.” 

% Zbinden v. Bond County School Dist., 2 Ill. 2d 232, 117 N.E.2d 765 (1954). 

85 Int. Rev. Stat. c. 122, § 5A-10 (1957). 

86 Jd. § SA-13. 

87 Hester v. Kamykowski, 13 Ill. 2d 481, 150 N.E.2d 196 (1958). 

88 Try, Rev. Stat. c. 122, § 5A-4 (1957). 
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taining his name and address, a statement that he resides within the school 
district, and indicating that he is a qualified voter of the district.8® This 
statutory requirement concerning affidavits has been held directory in a 
situation where the failure to provide affidavits was “due to inadvertence,” 
and where by the stipulation of facts it was agreed that all persons who 
voted were qualified voters under the School Code, that there was no fraud, 
improper conduct, or other irregularity, and each proposition carried by 
a substantial majority.°° However, this decision cannot be construed as 
authorizing the board to ignore the statutory requirement and make no pro- 
vision for voters’ affidavits. 

The School Code makes no mention of who shall be authorized to 
administer the oath to the voter making his affidavit, but chapter 101 of the 
Illinois Revised Statutes provides that “all justices of the peace, police 
magistrates and notaries public, have power to administer oaths and affirma- 
tions.” ®t Accordingly, the school board should arrange to have at least one 
official so authorized present at each of the polling places established for the 
election to administer the proper oath. Absent any statutory provision, it 
is presumed that the executed affidavits are to be delivered to the appropriate 
officials together with the poll books, tally lists, and ballots within five days 
after the election.®” 

Within ten days after the election, the results should be canvassed by 
the board, and in the event that each of the propositions received a majority 
of the votes cast thereon, the board would be in a position to proceed with 
the building program pursuant to the authority granted by the voters. 
Should any proposition fail, the board may wish to re-submit the question, 
but it must wait two months before the same question can again be pre- 
sented.®* Once the authority has been established by a successful election, 
the board, within a reasonable time, may proceed to sell and issue the bonds. 


The Bond Resolution 


Article IX, section 12 of the Illinois Constitution directs that any school 
district incurring indebtedness shall “before, or at the time of doing so, pro- 
vide for the collection of a direct annual tax sufficient to pay the interest 
on such debt as it falls due and also to pay and discharge the principal 
thereof within twenty years from the time of contracting the same.” The 
resolution adopted by the board providing for the issuance of the bonds, in 
order to comply with the constitutional requirement, should provide for the 
levy of the tax sufficient to pay both principal and interest of the bonds as 
they mature. This is a separate tax, unlimited as to rate or amount, being 


89 Id. § 1-4. 

9 Carr v. Board of Educ., 14 Ill. 2d 40, 150 N.E.2d 583 (1958). 
1 Iti. Rev. Stat. c. 101, § 1 (1957). 

92 Id. c. 122, § SA-16. 

% Id. § 5A-13. 
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in addition to taxes authorized to be levied for educational, building, and 
_ transportation purposes, and is not subject to any of the limitations ap- 
plicable to such tax rates as hereinbefore discussed. 

It is preferable for the board to adopt the bond resolution after the 
bonds have been sold and the exact terms of their issuance have been estab- 
lished. Assuming that the proposed issue is within the debt limitation of 
the district, the board may provide for the issuance of the bonds to the 
amount and for the purpose authorized by the voters. All details with 
respect to the issuance of the bonds and the execution thereof should be 
set forth in the bond resolution, including the date of the bonds, denomina- 
tion, rate of interest, and maturities of the bonds, the last bond to mature 
not more than twenty years from the date of issue, together with the date 
of the first interest payment and the subsequent coupon dates, as well as 
the agency designated as paying agent for the interest and principal of the 
bonds. In addition, the resolution should prescribe the form of bond and 
interest coupon, direct the school officials to execute the bonds and coupons, 
provide for the tax levy, and set forth the dollar amount, both for principal 
and interest, to be levied for each of the years while the bonds, or any of 
them, are outstanding. In computing the tax levy, the board must bear in 
mind the fact that taxes levied for any given year become delinquent in two 
installments on the first days of June and September of the succeeding year,” 
and that normally some additional time will elapse before tax collections 
will become available to the school treasurer. Consequently, the levy for 
the first year must be calculated so that the school treasurer will have 
sufficient funds in the hands of the paying agent in advance of the date when 
interest and principal become due. In some instances, it may be necessary in 
the levy for the first year to provide for an amount sufficient to pay 
principal and interest becoming due more than two years after the date of 
issuance of the bonds. The levy for the second year and for each succeed- 
ing year will then provide for an amount sufficient to meet the principal 
and interest requirements on an annual basis. 

After the bond resolution has been duly adopted by the school board, 
a copy of such resolution, properly certified by the secretary or clerk of 
the board, must be filed in the office of the county clerk of each of the 
counties in which the school district lies.** Such certified copy of the bond 
resolution constitutes the authority for the county clerk to extend taxes 
against all of the taxable property situated in the county and contained in 
the school district for each of the years that the debt continues, as provided 
in the tax levy set forth in the bond resolution. Therefore, it is not neces- 
sary to include this tax to pay bonded indebtedness in the annual tax levy 


%4 Td. § 17-7. 
5 Itt. Rev. Srat. c. 120, § 705 (1957). 
96 Td. § 19-9, 
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certificate filed with the county clerk,®” but the inclusion thereof in the 
certificate might serve as a convenient reminder that this tax should be 
extended. 

The bonds to be issued should be executed by the officials provided in 
the bond resolution, in the form of bond prescribed therein and deposited 
with the school treasurer for delivery to the purchaser. All bonds, before 
being issued, must be registered, numbered, and countersigned by the 
treasurer who receives the taxes of the district. The registration is made in 
a book provided for that purpose in which the treasurer keeps a record of 
the election authorizing the board to borrow the money and a description 
of the bonds issued, including the number, date, to whom issued, amount, 
rate of interest, and date when due.®® Before the treasurer is authorized to 
deliver the bonds and receive the money therefor, he is required to execute 
a surety bond covering the proceeds of the issue, which surety bond shall 
remain in force until the funds of the bond issue are fully disbursed in 
accordance with the law.®® The proceeds of the sale should be held by the 
treasurer in a qualified depositary in the State of Illinois,!° to be expended 
upon proper order of the school board for the purpose or purposes author- 
ized by the voters. 


Investment of Surplus 


In certain instances, the entire proceeds of the sale of bonds may not 
be needed immediately, since the program of construction for which the 
bonds were authorized may require a period of perhaps a few months or 
as long as one or two years. Consequently, at least a portion of such bond 
proceeds may be available for investment, in accordance with the applicable 
statutes if, in the judgment of the school board, such portion of the funds 
will not be required for expenditure within a period of ninety days from 
and after the date of such investment. Such available funds may be invested 
in bonds, notes, certificates of indebtedness, treasury bills, or other securities 
constituting direct obligations of the United States, provided that such 
securities so purchased must mature or be redeemable on a date prior to the 
time when, in the judgment of the school board, the public funds so in- 
vested will be required for expenditure.! 

As we have heretofore indicated, it is contrary to public policy to 
permit the levy of taxes for the purpose of accumulating funds for the re- 
mote future or for contingencies which may never occur.!°2 However, the 


, — ex rel. Hicks v. New York Cent. & St. L. R.R., 323 Ill. 493, 154 NE. 193 
1926). 

8 Trt. Rev. Stat. c. 122, § 19-7 (1957). 

99 Id. § 19-8. 

100 1d. § 5-6. 

101 Tri, Rev. Stat. c. 102, § 30 (1957). 

102 See note 18 supra. 
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Illinois Supreme Court has frequently stated that school boards are not re- 
. quired to wait until money is actually needed to defray outstanding obliga- 
tions before levying a tax. School boards are expected to exercise sound 
business judgment by anticipating their needs and levying taxes in advance 
to have funds ready to meet obligations when due. As a result of financ- 
ing on such a cash basis, the school board occasionally may have small 
balances on hand from the collection of the annual taxes. These funds, if 
not immediately needed, may also be invested as prescribed by statute. 

In conducting the business of the district, the school board from time 
to time will have to examine the schedule of anticipated expenditures. When 
the board has determined that funds on hand, either from bond proceeds or 
tax collections, will not be needed for at least ninety days, such funds may 
be earmarked for investment as authorized by statute. It would appear ad- 
visable that such determination be set forth in a resolution of the board, 
and further directing the school treasurer to invest such funds in specified 
securities. All such investments must become due or be redeemable at the 
option of the holder at some date prior to the estimated date of expenditure. 


School Board Meetings 


Whenever official business dealing an any manner whatsoever with the 
problems of school finance is to be transacted, the school board should be in 
a legally convened meeting with the necessary quorum present. Every 
official meeting of the school board at which any legal action is taken must 
be a public meeting, except in those instances where closed meetings have 
been authorized by the legislature.°* At all such meetings, the recording 
officer of the board should keep an accurate, detailed, and permanent record 
of all official actions taken by the board, which should include the text of 
all resolutions and other documents as the board may adopt. The memory 
of man is short and the board membership is subject to frequent change, 
so that the keeping of proper records is essential to the orderly conduct of 
the financial business of the district and serves as the best evidence should 
the sufficiency of any of the proceedings be questioned at some future time. 

Created by the legislature with all its duties, powers, and limitations 
prescribed by statute, the school board obviously must be familiar with the 
current law relating to all matters of school finance if it is to function in an 
effective manner. The Illinois School Code is an ever changing body of 
law, subject to amendment at every session of the General Assembly, and 
it is essential that the board and its counsel keep informed of any changes 
which may be made in the legislation under which they are operating. In 
addition, attention must be given to the interpretations of The School Code 
as embodied in the decisions of the Illinois Supreme Court. These decisions 


108 People ex rel. Kramer v. Chicago, B. & Q. R.R., 8 Ill.2d 382, 134 N.E.2d 335 
(1956). 
104 Try, Rev. Stat. c. 102, § 42 (1957). 
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should be carefully studied and the effects thereof analyzed by each board 
with respect to its own particular district in order that a thorough and 
efficient system of free schools will be maintained. 











DUTIES AND RIGHTS OF SCHOOL 
PERSONNEL 


BY ROGER RENO * 


THE INTENT OF THIS ARTICLE is to collect and discuss the provisions 
of the Illinois School Code? pertaining to problems of personnel relation- 
ships within the public school system of the state.? In the interest of main- 
taining contuinity of discussion, many important aspects of school per- 
sonnel matters are alluded to only briefly or not at all; many of these aspects 
have received, or deserve, separate treatment.’ 

The School Code is a difficult tool for the lawyer to work with, not 
only because of its great length but also because of the complexity of its 
arrangement. Principally this is so because many of the articles of the code 
are arranged by classification and description of functions, powers, and 
duties of personnel, while other articles of the code deal primarily with 
substantive matters. This appears to be an inevitable difficulty, caused by 
the breadth of the subject matter. 

Personnel problems arise primarily between persons in different organi- 
zational categories, such as between the teacher or superintendent and his 
board of education, rather than between persons in the same organizational 
category. The various rights and duties of school personnel, therefore, de- 
pend primarily for their definition upon an understanding of the functions 
and inter-relationship of the various school offices and, secondly, upon an 
understanding of the substantive law involved in any given situation. 


SUPERINTENDENT OF PUBLIC INSTRUCTION 


The office of Superintendent of Public Instruction is a constitutional, 
elective office * in the executive department of the state government. 


* ROGER RENO. A.B. 1947, Carleton College; LL.B. 1950, Yale Univer- 
sity; partner in the firm of Large, Reno, Zahm & Folgate, Rockford, 
Illinois. 


1 Tux. Rev. Stat. c. 122 (1957). 

2Only school districts organized under the general school law are specifically 
treated in this article. Special charter districts, art. 32 of the School Code, and the 
City of Chicago, art. 34, will differ in application to personnel problems and relationship 
insofar as these articles of the Code are specific and insofar as their charters or other 
statutes create special personnel situations. 

8Examples of these are the problems of racial integration, loyalty affidavits, and 
the privilege against self-incrimination by teachers. 

*ILt. Const. art. V, §§ 1, 3. Prior to enactment of the present constitution, the 
Secretary of State served as head of the state educational system. Scown v. Czarnecki, 
264 Ill. 305, 106 N.E. 276 (1914). 


387 








388 ILLINOIS SCHOOL LAW [Vox. 1958 


The Constitution of 1870 requires by its terms only that the Superin- 
tendent of Public Instruction “reside at the seat of government during [his] 
term of office, and keep the public records, books and papers there, and 
shall perform such duties as may be prescribed by law.” 5 

The basic prescribed duties of the Superintendent of Public Instruction 
are found in article 2 of the School Code. He shall supervise all the public 
schools in the state,* counsel with teachers as to the best manner of conduct- 
ing schools,’ advise and assist county superintendents of schools,’ require 
reports from county superintendents,® township trustees of schools,!® and 
authorities of special charter districts,‘ and may enforce the reporting 
power by withholding distribution to a county superintendent of the 
amount due his county from the state school fund or for his compensation.}* 

The reporting power is required not only to maintain connection with 
the educational situation throughout the state, but to enable the Superin- 
tendent of Public Instruction to transmit data and recommendations to the 
Governor and General Assembly before each legislative session.1% 

Detailed rule-making power is given to this officer with respect to 
budget and accounting practices to be employed by school districts.14 The 
Superintendent of Public Instruction is also granted the broad general power 
to make rules necessary to carry into effect all laws for establishing and 
maintaining free schools in the state,!® is designated the legal adviser of 
school officers,!® and is empowered to hear and determine all controversies 
arising under school law referred to him by county superintendents.!7 

A direct control over personnel of inferior offices appears to be afforded 
the Superintendent of Public Instruction with regard to his duty to certify 
to the Auditor of Public Accounts each county superintendent and assistant 


5Iit. Const. art. V, § 1. See also id. art. VIII, § 1. “The general assembly shall 
provide a thorough and efficient system of free schools, whereby all children of this 
state may receive a good common school education.” 

6 Iu. Rev. Stat. c. 122, § 2-6 (1957). 

TId. § 2-7. 

8 Jd. § 2-8. 

97d. §§ 2-20, 3-61. 

10 Jd. § 2-21. 

11 Tit. Rev. Srat. c. 122, § 2-22 (1957). 

121d. § 2-24. 

18 Jd, § 2-14. 

14 1d, §§ 2-29, 2-30. 

15 Id. § 2-9. 

16 Trt, Rev. Srat. c. 122, § 2-10 (1957). See Powell v. Board of Educ., 97 Ill. 375 
(1881); Christman v. Board of Educ., Dist. No. 32, 347 Ill. App. 324, 106 N.E.2d 846 
(3d Dist. 1952), wherein the courts afford weight to the legal opinion of the state 
superintendent. 

17 Tur, Rev. Srat. c. 122, § 2-11 (1957). The constitutionality of this section may 
be questioned as an unlawful delegation of judicial power. 
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county superintendent who is qualified to assume his office.’® Since the 
statutes regarding qualifications for these offices contain subjective tests, 
the Superintendent of Public Instruction may be empowered to determine 
that a newly elected county superintendent is not of good character or that 
an assistant superintendent is not a person of good attainment and thus bar 
him from the office. 

The Superintendent of Public Instruction is empowered to suspend, 
subject to the provisions of the Administrative Review Act, any teacher’s 
certificate upon evidence of immorality, a condition of health detrimental 
to the welfare of pupils, incompetency, unprofessional conduct, the neglect 
of any professional duty, or other just cause.!® The Superintendent of Public 
Instruction also serves as ex-officio chairman of the State Teacher Certifica- 
tion Board, which prepares and administers examinations conducted by 
county superintendents for teacher certificates.2° He is also empowered, in 
consultation with the State Teacher Certification Board, to establish stand- 
ards of eligibility for the various types of teacher certificates,”* 


CouNTY SUPERINTENDENT OF SCHOOLS 


The office of county superintendent of schools is a constitutional, 
elective office.?? The statute governing the qualification for this office 
states that no person shall be eligible to file petitions for nomination nor 
assume the duties of the office who (a) is not of good character, (b) who 
does not have a master’s degree including at least twenty semester hours in 
education or has not served as a county superintendent of schools in the 
State of Illinois prior to July 1, 1953, (c) who has not at some time during 
the two preceding years been actively engaged in teaching or supervising 
on a full time basis in the public schools of the state or who has not been 
in the armed forces during a portion of such two years, (d) who does 
not hold a valid state limited supervisory certificate or a valid state life 
supervisory certificate, and (e) who has not had at least four years experi- 
ence in teaching.” This statute also requires that a candidate attach to his 


18 Jd. § 2-31. See id. § 3-1, regarding qualification of county superintendent; id. 
§ 3-63, regarding qualification of assistant county superintendent. 

19 Jd, §§ 21-26, 21-27. 

20 Td. § 21-12. 

21 Jd, § 21-3 (elementary certificate); id. § 21-5 (special certificate); id. § 21-7 
(high school certificate). 

22 Iti. Const. art. VIII, § 5. 

23 Tit. Rev. Srat. c. 122, § 3-1 (1957). The requirement of teaching or supervising 
“at some time” within the preceding two years in the public schools of the state or, in 
the alternative, of being in the armed services during “a portion” of such two years, 
appears to have no real relationship to the requirements of the office. Supervision and 
demonstration of teachers may be included with actual classroom teaching in meeting 
the requirement of four years’ experience in teaching. People ex rel. Aken v. Puffer, 
290 Ill. App. 196, 8 N.E.2d 198 (1st Dist. 1937). 
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petition for nomination to the office a certificate from the Superintendent 
of Public Instruction certifying that from the records of his office such 
candidate is qualified for the office.?4 

An injunction will not lie to prevent a successful, but unqualified, candi- 
date from assuming the office for the reason that political rather than prop- 
erty rights are involved.25 The acceptable method of questioning the 
qualifications of a county superintendent is to bring an action in quo 
warranto for his ouster from office.2 The burden of proof, as is usual in 
such actions, is upon the defendant to prove his right to the office. In 
People ex rel. Phelps v. Kerstein 2* a judgment of ouster was upheld on the 
ground that, although respondent had produced a state limited supervisory 
certificate as required, the certificate lacked the necessary endorsements and 
respondent had therefore failed to meet the burden of showing a valid 
certificate. In People ex rel. Odell v. Flaningam,?® ouster was also upheld 
for failure to produce a valid certificate, in spite of the respondent’s claim 
that the statute establishing qualifications for the office was unconstitutional 
as being an unreasonable delegation to the Superintendent of Public Instruc- 
tion of legislative power. The court held that the delegation was of adminis- 
trative and not legislative power. 

The county board is given the power to remove a county superin- 
tendent for failure to make reports to it as provided by law, or for any 
palpable violation of law or omission of duty.?® The superintendent has no 
right of notice of the charges and no right to a hearing.2° Nor is he afforded 
any means of appeal from this decision; his sole remedy would seem to be 
an action in quo warranto against his successor. 

It is interesting to note that the county board is required to examine 
the required financial statements *! of the county superintendent of schools 
and compare them with vouchers, and in the event the county board should 
fail in its duty, the members of the county board present at the meeting at 
which the statements are presented, shall become liable as individuals to the 
fund injured and to the sureties of the county superintendent.®? 

The county superintendent has numerous duties both of an educational 
and fiscal nature. Some of the more important of these duties relating to 


24 Iii. Rev. Stat. c. 122, § 3-1 (1957). Candidates who held the office prior to July 
1, 1953 are exempted from this requirement. 
25Bloome v. Juergensmeyer, 344 Ill. App. 625, 101 N.E.2d 851 (3d Dist. 1951); 
Zeigler v. Heyl, 334 Ill. App. 299, 79 N.E.2d 313 (4th Dist. 1948). 
26 Ibid. 
27 413 Tl. 333, 108 N.E.2d 915 (1952). 
28 347 Ill. 328, 179 NE. 823 (1932). 
29 Tit. Rev. Srat. c. 122, § 3-14 (1957). 
80 People ex rel. Shipley v. Mays, 117 Ill. 257, 7 N.E. 660 (1886). 
81 Ir. Rev. Stat. c, 122, § 3-18 (1957). 
82 Tg, § 3-11, 
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personnel are to examine the bond of school treasurers within his jurisdic- 
~ tion,®% to give his opinion and advice with regard to controversies sub- 
mitted to him,** to direct teachers,*5 to visit each public school within the 
county at least once a year and to note the discipline and government of 
the schools,®* to require reports of the various school treasurers,’7 and to 
examine their accounts.*8 

He has the power to appoint assistants, subject to the approval of the 
county board; *%® in addition, he may appoint an assistant county superin- 
tendent of schools 4° who is required to be a person of good attainment, 
versed in the principles and methods of education, and qualified to teach 
under the certification laws.*! 

Supervision and control over all school districts within his county is 
vested in the county superintendent.*? The only exception to this occurs 
where a school district lies in two or more counties, in which case the county 
superintendent of the county where the majority of the children attend 
school shall exercise supervision and control over all aspects of supervision 
reports and financial accounting.* 

The county superintendent of schools has the power to remove a school 
board member from office for wilful failure to perform his official duties.** 
Apparently no written notice of charges or opportunity to be heard in de- 
fense of charges is allowed; ** no administrative review of the superin- 
tendent’s decision is available. The only action would appear to be quo 
warranto against the successor. 


83 Td. § 3-22. 

34 Id. § 3-24. 

35 Jd, § 3-33. 

86 Tut, Rev. Stat. c. 122, § 3-32 (1957). 

387 1d. § 3-52. 

88 Id. § 3-37. 

39 1d. § 3-59. 

40 Id. § 3-63. An assistant county superintendent may be removed at the pleasure 
of the county superintendent, whether he is employed for a definite term or not. 
His compensation may be increased or decreased during his term. Iti. Const. art. IX, 
§ 11, enjoins against changing the salary of an officer whose term is set by law and not 
by the appointing authority. Morgan v. DuPage County, 371 Ill. 53, 20 N.E.2d 40 (1939). 
Accord, Quernheim v. Asselmeir, 296 Ill. 494, 129 N.E. 828 (1921) (county truant 
officer). 

41 Iii. Rev. Stat. c. 122, §§ 21-1 to -27. 

42 Id. § 3-30. 

43 bid. 

44 Jd. § 3-58. Where a district lay in both Sangamon and Christian Counties, the 
County Superintendent of Sangamon County, without concurrent action by the super- 
intendent of Christian County, could not remove all of the school directors from office, 
nor even those elected from his county. People ex rel. Howard v. Harris, 164 Ill. App. 
136 (3d Dist. 1911). This case was decided prior to the enactment of section 3-30. 

45 Cf. People ex rel. Shipley v. Mays, 117 Ill. 257 (1886). But see People ex rel, 
Howard v. Harris, supra note 46, at 139 (dictum), 
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The county superintendent is required to arrange for or conduct 
teachers’ institutes,*° apportion and pay amounts received from the state 
school fund and other distributable funds to the proper school treasurer 
provided that the bond of the treasurer has been properly filed.*”7 In the 
event that township trustees, in Class II county school units, or school dis- 
tricts, in Class I county school units,** fail to furnish required reports or 
audits, it becomes the duty of the county superintendent to obtain such 
information or to employ some person for this purpose.*® 

Each county superintendent is also required to appoint a county truant 
officer who shall be an assistant county superintendent of schools.5° The 
county truant officer is compensated by the county; 5! the county super- 
intendent and assistant county superintendent are compensated by the state 
from the school fund.5? The county truant officer shall perform his duties 
throughout the county; however, individual school districts may appoint 
truant officers, as well, to serve within their own districts. These officers 
are constituted conservators of the peace and are empowered to suppress 
riots, fighting, and breaches of the peace, and to prevent crime. They may 
arrest offenders on view, and cause them to be brought before magistrates 
for trial or examination.®8 

The county superintendent is required to give bond in the amount of 
$12,000, with two freeholders as sureties for the faithful discharge of his 
duties and delivery of records and funds to his successor.5* It is interesting 
to note that the real estate of the county superintendent and his sureties is 
subject to the lien of any claim on his bond, from the date of issuing process 
against the officer until satisfied.5> 


County Boarp or ScHoot Trustees; Crass I AND Crass II County ScHooL 
Units; Townsuip TRUSTEES, TOWNSHIP TREASURERS 


Prior to July 1, 1952, the State of Illinois, for school business purposes, 
was laid off into congressional, or school, townships,°® the governing body 


46 Tit. Rev. Stat. c. 122, §§ 3-25, 3-26 (1957). 

47 1d. § 3-23. 

48 For a description of the various county school units, see infra. 

49 Ti. Rev. Stat. c. 122, § 3-21 (1957). 

50 7d. § 3-27. 

51 Tbid. 

52 Try. Rev. Stat. c. 53, §§ 45, 45a (1957). 

58 Id. c. 122, § 3-27. The procedures for enforcing attendance of pupils at school 
are contained in §§ 26-1 to -9. 

54 Td. § 3-2. No reason is apparent for this particular amount as a penalty or for 
not permitting a corporate surety on the bond. 


55 Jd. § 15-7. This section also applies to township treasurers and all other school 
officials entrusted with the care of school funds, and to their sureties. This would 
appear to constitute an extension into actions at law of the doctrine of lis pendens and 
create problems for the title examiner, especially as regards sureties. 


56 Trt. Rev. Stat. c. 122, § 4A-1 (1949); id. § 4-1 (repealed effective July 1, 1953). 
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of which, in each instance, was the township board of school trustees.5? 
~ In 1951, however, the legislature created, effective the following year, the 
office of county board of school trustees,®® gave it powers with respect to 
the creation and dissolution of school districts and other changes in school 
boundaries,®® and repealed similar powers formerly exercised by township 
trustees, °° 

In 1953 the legislature constituted each county, exclusive of any school 
district governed by any special act which requires the district to appoint 
its own school treasurer, as a county school unit. Class I county school 
units were defined as units of less than 180,000 inhabitants; in Class I units 
the office of township trustees was abolished. In county school units of 
180,000 or more inhabitants, designated Class II county school units, the 
office of township trustees was continued.*! The effect of these changes, in 
Class I county school units, has been to transfer the business affairs of the 
schools, formerly transacted by the township trustees, to the individual 
school districts. Each school district in Class I county school units now 
appoints its own treasurer,®? approves his bond,®* designates the depositary 
of its funds,** and requires of the treasurer monthly financial statements.®° 

In Class II county school units, except for the power over district 
boundaries transferred to the county board of school trustees, the township 
trustees continue to exercise important functions. 

The powers of township trustees and the township treasurer, and their 
relationship with the component school districts of the township were aptly 
set forth in School Dist. No. 88 v. Kooper ® as follows: 


“The general school law provides that the school business of all 
school townships shall be transacted by the trustees of schools of the 
township.® .. . They shall ascertain the amount of funds subject to dis- 
tribution among the school districts and appropriate and distribute the 
same as provided by law.®* . . . They are invested in their corporate 
capacity with the title of all school buildings and school sites.® . . . They 
may purchase real estate in satisfaction of any judgment in any action 


57 1d. § 4-2. 

58Irr. Rev. Stat. c. 122, § 4A-2 to -20 (1957). 
59 Id. § 4B-1. 

60 Itt, Rev. Stat. c. 122, §§ 4-30 to -33, 4-35 to -47 (repealed effective July 1, 1952). 
61 Itt. Rev. Stat. c. 122, § 4-1.1 (1957). 

621d. § 5-1. 

63 Jd. § 5-2. 

641d. § 5-6. 

65 Jd. § 5-15. 

66 380 Ill. 68, 43 N.E.2d 542 (1942). 

67 Tur. Rev. Stat. c. 122, § 4-2 (1957). 

68 Jd. § 4-17. 


69 Jd, § 4-21. In Class I county school units the county board of school trustees 
holds title to all school buildings and sites. Id. § 4B-26. 
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in which they are parties . . . and make settlement, and take deeds to 
real estate in settlement, with persons indebted to them .. . and sell or 
lease land thus obtained.” .. . 

“They elect the township treasurer . . . and designate the bank in 
which the treasurer may deposit money.”! . . . Mortgages to secure pay- 
ment of school funds loaned are made to the trustees, suits for the 
same are brought in their names, and mortgages, notes and securities 
are made payable to them.” . . . The treasurer makes a report of the 
fiscal affairs of the township and each school district to the school 
trustees.** . . . The powers and duties of the trustees generally relate 
to the business affairs of the schools in each township, while the powers 
and duties of the school directors or the board of education of the 
school district relate to the supervision of the education of the children 
within the district, the raising of revenue by tax levy, hiring teachers, 
maintaining schools, etc. . . . Taxes levied by the school directors or 
the board of education of the school district are levied upon property 
within the school district and when collected from property owners 
of the district the money is turned over to and held by the township 
treasurer for the use and benefit of the school district, and can be paid 
out only on the authorization and direction of the officers of the school 


district.” 74 


The board of school trustees of townships in Class II county school 
units consists of three members elected at two year intervals ™ for six-year 
terms.”* The trustees constitute a body politic and corporate, of perpetual 
existence; *7 however, the office is strictly of legislative creation. There is 
no constitutional mandate for creation or perpetuation of the office or its 
duties.7® The office, however, existed as early as 1845.79 

A person may qualify for the office if he is a resident of the township, 
has attained the age of twenty-one, and is not at the same time a school 
director or school board member.®° 


70 Id. §§ 4-25 to -27. 

Tl Id. §§ 5-1, 5-6. 

72 Tp. Rev. Srat. c. 122, §§ 5-8, 5-11 (1957). 

73 Jd. § 5-13 (fiscal affairs of township); id. § 5-14 (annual fiscal statement of town- 
ship and districts in township), subsequently amended to delete report on fiscal affairs 
of school districts, and repealed in toto, effective July 1, 1959. 

74 380 Ill. at 73-74, 43 N.E.2d at 544. See Inz. Rev. Srat. c. 122, §§ 5-16, 5-17 (1957). 

™ Id. §§ 4-2, 4-4. 

76 Id. § 4-14. 

7 Id. § 4-2. 

78 See, however, Itt. Const. art. VIII, § 3, proscribing diversion of public funds 
for church or sectarian purposes, and article VIII, § 4, prohibiting sales of personal 
property for school purposes in which school officers are interested. 

7 People ex rel. Russell v. Graham, 301 Ill. 446, 134 N.E. 57 (1922). 

80 Itt. Rev. Stat. c. 122, § 4-3 (1957). This section also prescribes a limitation on 
residence within component districts when there are three or more school districts in 
the township, 
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After each election the three trustees appoint one of their number as 
~ president to serve for a two-year term. The president may be removed 

for sufficient cause by the other two trustees, presumably only from his 
office as president but not from the office of trustee.*! 

The trustees are required to hold regular semi-annual meetings and 
such special meetings as may be legally called. Two members constitute 
a quorum.®? Business may be transacted only at regular or special meetings.®* 
At each semi-annual meeting, or at such other meeting as they may think 
proper, the trustees are required to examine all of the school township books, 
securities, papers and moneys, and accounts and vouchers of the township 
treasurer, and make such orders in relation thereto as may be necessary. 

In construing this requirement, as well as the statute establishing the 
liability of the trustees for insufficiency of securities taken by them from 
the township treasurer,® an appellate court ®* has held that an action will 
not lie against the trustees by the surety on the bond of a defaulting 
treasurer for failure of the trustees to examine the records and securities 
of the treasurer, which would have disclosed the irregularity prior to 
plaintiff’s becoming surety on the bond; it gave two reasons for its decision: 
first, the statutes in question are for the protection of public rights, not 
those of sureties; and second, the board of school trustees is under no duty 
to examine beyond what may “seem necessary.” §7 

In the event trustees fail to take prompt remedial action upon being 
advised by the county superintendent of schools that evidences of indebted- 
ness taken by the township treasurer are not in proper form, or that se- 
curities are insufficient, the trustees each become liable to a fine not exceed- 
ing $100, to be recovered before a justice of the peace, as well as becoming 
subject to civil liability.8* 

Trustees of schools are required to prepare, or cause to be prepared 


81 Jd. § 4-15. 

82 Jd. § 4-16. 

88 Trustees of Schools v. Martin, 255 Ill. App. 206 (3d Dist. 1929) (recovery denied 
attorney for admittedly reasonable fee in recovering for trustees on treasurer’s bonds, 
where no resolution was adopted at regular or special meeting by trustees retaining 
attorney’s services). 

4 Itt. Rev. Stat. c. 122, § 4-20 (1957). 

85 Id. § 4-50. 

86 Robbins v. Scarborough, 181 Ill. App. 58 (3d Dist. 1913). 

87 Iti. Rev. Stat. c. 122, § 4-20 (1957). Note, also, that the County Superintendent 
of Schools is required to examine, at least annually, the books, accounts, and vouchers 
of every school treasurer; and in the case of Class II county school units, to report 
any irregularities to the trustees; and in the case of Class I county school units, to the 
governing board of the school district involved. Id. § 3-37. 

88 Jd. § 4-49. See also id. § 3-38, defining the duty of the county superintendent to 
examine, but at no definite intervals of time, evidences of indebtedness which the 
township treasurer holds, and his duty to inform the trustees if the same are in im- 
proper form or of insufficient security. 
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by the township treasurer, an annual report to be forwarded to the county 
superintendent of schools, in the form and containing information required 
by the Superintendent of Public Instruction as to the condition of schools 
within their township. If this report is not received by the county super- 
intendent, the township forfeits its portion of the distributive fund for the 
ensuing year.®® 

The township treasurer is appointed by the school trustees in Class II 
county school units for a two-year period; he also functions as ex-officio 
clerk of the board.%° The treasurer may be removed from office at any 
time by the trustees.*! No method of appeal is set forth in event of re- 
moval; probably quo warranto would be available against the successor to 
show removal without cause. 

Before entering upon his duties, the treasurer is required to furnish a 
bond with two or more freeholders as sureties, in double the amount of all 
securities and funds of which he is to have custody. In the event a corporate 
surety is used, only the actual amount of securities and funds need be 
secured by the bond. Provision is made for raising or lowering the penalty 
of the bond according to the increase or decrease of the value of funds 
and securities in the custody of the treasurer and according to the judgment 
of the county superintendent of schools or the township trustees.®? A 
form of the treasurer’s bond is prescribed which makes the conditions of 
the bond, first, the faithful discharge of the duties of treasurer, and secondly, 
the transmission of all papers, funds, and securities to his qualified suc- 
cessor.®3 

The treasurer is the only lawful custodian of all school funds in Class 
II county school units.®* Individual school districts under township school 
government have no school treasurers. Under prior law the treasurer was 
liable for funds deposited in a bank which subsequently failed, even though 
he could show diligence; he is an “insurer” of public funds.® Under 


89 Jd. § 4-18. The County Superintendent of Schools, however, has the power to 
recommend remission of this penalty to the Superintendent of Public Instruction. 
Id. § 3-53. 

90 Jd, § 5-1. This section also applies to Class I school district treasurers. 

91 ]bid. Removal could be at the pleasure of the board under prior law and could 
be consummated merely by appointment of a new treasurer. Hertel v. Boismenue, 229 
Ill. 474, 82 N.E. 298 (1907); Holbrook v. Trustees of Schools, 22 Ill. 539 (1859). 

92 Trr. Rev. Stat. c. 122, § 5-2 (1957). 

93 Jbid. In Trustees v. Chambers, 240 Ill. App. 295 (4th Dist. 1926), the court held 
that the law in force at the time of executing the bond became a part of the bond con- 
tract between the treasurer, his sureties, and the public. Reformation of an “employment” 
bond submitted by a corporate surety was accordingly allowed, so as to include the 
terms of the statutory bond and to strike out as surplusage provisions in the bond 
favorable to the surety. 

4 Tht. Rev. Stat. c. 122, § 5-6 (1957). 

% Swift v. Trustees of Schools, 189 Ill. 584, 60 N.E. 44 (1901). The only defense 
available to the treasurer was to show that he had been prevented by the act of God 
or the public enemy from discharging his trust. 
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present law, however, the treasurer is discharged from responsibility for 
- funds which he deposits in banks designated by the board of school trustees; 
he remains an insurer, however, if the amount of his deposits exceeds 
seventy-five per cent of the capital stock and surplus of the bank.® 

The treasurer is required to keep the township fund loaned at interest, 
subject to statutory rules as to maturity, security, and categories of in- 
vestments.®7 

Strict liability attaches to the actions of the treasurer. If he fails to 
present a note payable to the school fund against the estate of a deceased 
maker within the time limited by law, and if the same is not paid, he be- 
comes personally liable on his official bond.®* It is incumbent upon the 
treasurer to ascertain personally that security for loans from the township 
fund is ample; he cannot accept the informal opinion of the trustees of 
schools.®® However, when the trustee acts in good faith with due caution 
and believes the security to be ample, he is not liable for subsequent losses 
due to insufficient security.1 

The treasurer is also liable upon his bond for any failure or refusal to 
perform his legal duties; but, if the treasurer, in any failure or refusal, acts 
according to an official order of the township trustees, then the trustees 
voting the order, and not the treasurer, shall be liable, for the use of the 
township.1®! This section is highly penal, and to render the trustees liable, 
the provisions of the statute must have been literally fulfilled.1% 


ScHoot Districts: Boarps oF ScHoot Directors; 
Boarps oF EpucaTIon 


As has been stated above in treating of the subject of township trustees, 
prior to the creation of county school units the governing bodies of school 
districts were chiefly concerned with educational affairs, as contrasted with 
the trustees’ concern with business affairs.1°* The creation of Class I county 
school units means that in such units, the school district has now become a 
business entity, so to speak, as well as an educational entity. To some extent 
this had always been true; as must be apparent, it was impossible to separate 
categorically these functions. 


96 Itt. Rev. Stat. c. 122, § 5-6 (1957). 

97 Id. § 5-7. 

98 House v. Trustees of Schools, 83 Ill. 368 (1876). 

% Board of Trustees v. Baker, 24 Ill. App. 231 (4th Dist. 1887). Nor did the action 
of the trustees estop the district from recovering the loss. 

100 People v. Haines, 10 Ill. (5 Gilm.) 528 (1849); County of Green v. Bledsoe, 
12 Ill. 266 (1850). 

101 Trp, Rev. STAT. c. 122, § 5-20 (1957). The treasurer, however, remains liable for 
any portion of the judgment uncollected because of the insolvency of the trustees. This 
section also applies in Class I units. 

102 Lovingston v. Board of Trustees, 99 Ill. 564 (1881). 

108 School Dist. No. 88 v. Kooper, 380 Ill. 68, 43 N.E.2d 542 (1942). 
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School districts having populations of less than 1,000 persons and not 
governed by special charter are governed by boards of school directors, 
The directors of each district constitute a body politic, with power to sue 
and be sued.1% No official business may be transacted by the directors 
except at regular or properly called special meetings.1°%® On all questions 
involving the expenditure of money, a yea and nay vote is required} 
Consequently, the informal hiring of a teacher, without the matter being 
presented at a proper board meeting and the voting properly recorded, will 
defeat the teacher’s subsequent suit for unpaid salary or wrongful dis- 
charge.18 

Any director who becomes interested in a contract made by the board 
of which he is a member becomes subject to a fine not exceeding $500, and 
to possible imprisonment for a term not exceeding one year.!°° This section 
of the statute appears to be based on the constitutional provision that no 
teacher, and no state, county, township, or district school officer shall be 
interested in the sale, proceeds, or profits of any book, apparatus, or furni- 
ture to be used in the schools.14° The constitutional prohibition against 
interest in books, apparatus, or furniture is repeated almost verbatim in 
another section of the statute.11! 

The prohibition against “self-dealing” appears just, in principle, but in 
many instances it is harsh and impractical in application because of several 
factors. The first of these is the widespread practice of letting school con- 
tracts only after taking public sealed bids. This means that if a director were 
“interested” in the firm making the lowest and best bid, the board would be 
required to take the next best bid, in spite of the fact that collusion with a 
director at the expense of the district appears to be more possible when con- 
tracts are let without public bidding to a party appearing to have no “inter- 
est” with the board, than when the otherwise succesful low bidder, after 
the public reading of sealed bids, is found to have an officer, director, 
stockholder, partner, employee, or spouse on the board. 

Another difficulty of the application of the rule against self-dealing 
becomes most apparent in the purchase of utility services. Many board 


104 Try. Rev. Stat. c. 122, § 6-1 (1957). 

105 Jd. § 6-2. 

106 Id, § 6-9. 

107 Td. § 6-10. 

108 Scanlan v. Board of Directors, 245 Ill. App. 357 (4th Dist. 1925); Shortal v. 
School Directors, 255 Ill. App. 89 (3d Dist. 1929). 

109 Trt, Rev. Stat. c. 122, § 6-14 (1957). 

110 Tit. Const. art. VIII, § 4. 

111 Trt, Rev. Stat. c. 122, § 15-8 (1957). For a thorough discussion of existing case 
law on this subject, see Kinley, Self-Dealing by School Board Members, 45 Itt. B.J. 168 
(1956). Mr. Kinley cites also the general equity rule condemning self-dealing by 
fiduciaries, and Int. Rev. Stat. c. 102, § 3 (1957), invalidating contracts between a public 
officer and the municipal body in which he holds a position of responsibility. 
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members undoubtedly today own stock or are otherwise interested in the 
utility from which they as board members are purchasing services; further- 
more, there can be little, if any, competition in the supply of gas, electricity, 
water, and telephone service, nor in the servicing of specialized equipment 
found in modern schools. 

Directors are vested with many and varied powers; however, the courts 
have held that directors exercise only those powers expressly conferred 
upon them by statute and such other powers as result by fair implication 
from the powers specifically granted.!!? 

The important powers specifically granted to school directors with 
regard to personnel matters are the power to appoint teachers and fix 
salaries,43 the power to direct what branches of study shall be taught and 
what textbooks of study shall be used,!!* the examination of teachers’ 
schedules,44> the payment of teachers,!!® the power to purchase liability 
insurance,!!7 the power to dismiss teachers,!!® and to suspend or expel 
pupils,4® the power to furnish free transportation of pupils,!?° and the 
power to establish and maintain a school safety patrol.!4 

School directors are also specifically empowered to employ dentists,!?? 
nurses,!23 and physicians.!24 The power to employ principals, superin- 
tendents, attorneys, janitors, and school bus drivers is logically implied from 
specific powers granted.}*5 

Specific and implied powers may be implemented by the adoption by 
the directors of necessary rules.1*® Rules must be promulgated in good 


112 A dams v. Illinois, 82 Ill. 132 (1876); Glidden v. Hopkins, 47 Ill. 525 (1868). 
118 Trp, Rev. Stat. c. 122, § 6-22 (1957); id. § 24-1. 
114 Jd, § 6-23. 


115 Jd, § 6-27. Directors become personally liable to the district for any loss sus- 
tained by their failure to examine these schedules. See also id. §§ 23-3, 23-4. 

116 JJ, § 6-28; id. § 23-5. 

117 Jd, § 6-35.1; id. 29-11a. 

118Tr1, Rev. Stat. c. 122, § 6-36 (1957). 

119 Jd, § 6-38. 

120 1d, § 6-53; id. § 29-4. 

121 1d, § 6-59. 

122 Td. § 6-52. 

123 Td. § 6-54. 

124 1d, § 6-55, 

125 For example, there is no specific power granted to employ a superintendent of 
schools or a school principal; however, section 24-1 of the School Code refers specifically 
to the period of employment and tenure of superintendents and principals in school 
districts governed by a board of directors. See also Spring v. Wright, 63 Ill. 90 (1872), 
where the action of the board of directors of the Olney schools in appointing a super- 
intendent to coordinate the efforts of ten teachers, with 800 students, was upheld as 
being a necessary implication of specific powers to operate schools. 


126 Trp, Rev. STaT. c. 122, § 6-20 (1957). 
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faith and not wantonly or maliciously;127 cruel and unreasonable rules 
will not be tolerated.1*8 

The statute empowering directors to insure against the loss or liability 
of the school or of any employee, teacher, officer, or member of the super- 
visory staff thereof, was enacted in 1953,!2® following the case of Thomas v. 
Broadlands Community Consol. School Dist.,%° which held that a school 
district which had purchased liability insurance waived its immunity to tort 
liability. The statute expressly provides that every such liability insurance 
policy include, or have endorsed thereon, the waiver by the insurer of the 
right to assert the defense of governmental immunity. It is interesting to 
note that Illinois is one of a very few states to permit purchase of insurance 
to protect the school employee,!*! as well as the district, from liability 
resulting from the wrongful or negligent act of the agent of the school 
district. The protection afforded to the district and to the employee may be 
extended to coverage for wrongful or negligent actions both within and 
without the school building, but it is limited to such activities as are in the 
discharge of the duties of such employee, either within the scope of his 
employment or under the direction of the board of directors.18? 

Boards of directors may also purchase liability insurance in connection 
with the operation of school buses, protecting both the district and its em- 
ployees.183 Medical and hospitalization insurance may also be purchased 
for the benefit of students, protecting against injury sustained in authorized 
athletic activities.154 

No authority exists for a school district to become a self-insurer so as 
to make voluntary payments to injured persons or to reimburse employees 
from school funds for claims or judgments made or rendered against em- 
ployees, even where there might appear to be a moral obligation so to do. 
The directors’ primary obligation is to protect the school fund from dissipa- 
tion.185 In the event payments from the school fund are made without 
authority granted by law, the directors may be held personally liable.1%¢ 


127 McCormick v. Burt, 95 Ill. 263 (1880) (expulsion of pupil). 

128 Thompson v. Beaver, 63 Ill. 353 (1872) (locking out students tardy to school). 

129 Trt, Rev. Sat. c. 122, § 6-35.1 (1957). 

180 348 Ill. App. 567, 109 N.E.2d 636 (3d Dist. 1952). 

181 See Comment, 1956 Wis. L. Rev. 130. School employees have no governmental 
immunity, of course, for their negligent or wrongful acts. 

182 Tp1, Rev. Stat. c. 122, § 6-35.1 (1957). No cases have been found ruling on the 
extent of insurance coverage in such policies. 

183 Jd, § 29-11a. 


134 JJ, § 15-19, 

185 Wells v. People ex rel. Daniels, 71 Ill. 532 (1874). 

136 Tir. Rev. Stat. c. 122, § 15-10 (1957). This section, referring generally to loss 
of school funds, also creates personal liability for county superintendents, trustees of 
schools, township treasurers, or any other officer having charge of school funds or 


property. 
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In respect to their power to direct what branches of study shall be 
taught,!8? what textbooks and apparatus shall be used, and to enforce uni- 
formity of textbooks,!%8 the directors are limited by the requirement that 
books are not permitted to be changed more often than once in four years,1*® 
and by the provisions of article 27 of the School Code !*° prescribing the 
teaching of certain subjects and the observation of certain dates. Teachers 
in common schools are to be penalized five per cent of their monthly salary 
should they fai! to spend one-half hour a week teaching humane treatment 
and protection of animals or if they engage in or permit vivisection of 
animals,?41 

Boards of education in school districts having a population of not fewer 
than 1,000 and not more than 500,000 persons,!#2 and boards of education 
of community consolidated school districts,148 community unit school dis- 
tricts,!44 and community high school districts,1*° exercise all the powers of, 
and are subject to all the duties of, school directors.14® These powers and 
duties, in certain enumerated instances, have been enlarged or restricted by 
article 7, governing boards of education. 

The more important differences in powers and duties of boards of 
education as compared with those of boards of school directors as regards 
personnel matters are that (1) the board of education is specifically by law 
empowered to employ a superintendent and a principal,!47 whereas the 
power exists in directors only by implication; (2) the board of education is 
empowered, upon approval by the voters of the district, to provide resi- 
dential facilities for the superintendent, principal, or teachers of the school 


187 Td. § 6-23. 

188 J bid. 

189 Jbid. The purpose of this appears to be the saving of tax funds; however, this 
seems to defeat the very purpose of a modern education, especially in view of the fact 
that this section applies also to school districts governed by boards of education. People 
ex rel. Mack v. Board of Educ., 175 Ill. 9, 51 N.E. 633 (1898). School boards are not 
allowed, under another section, to change textbooks within a five year period, but may 
use supplementary, abridged, or special editions when necessary. This apparently 
allows some latitude in keeping abreast with technological and political change. ILL. 
Rev. Stat. c. 122, § 28-6 (1957). 

140 Jd, §§ 27-1 to -24. 

141 Jd, § 27-15. 

142 1d. § 7-1. 

143 Jd, §§ 8-1, 8-4. 

144 1d, §§ 8-9, 8-13. 

145 Jd, §§ 10-9, 10-10. 

146 Jd. §§ 7-7, 7-14. 

147Tp1, Rev. Stat. c. 122, § 7-11 (1957). From a literal reading of the statute, it 
would appear that, except in the case of community high school districts, only a 
superintendent and no principals could be appointed, regardless of the number of 
elementary or high schools involved; and, in community high school districts, no 
superintendent could be appointed but one principal could be appointed regardless 
of the number of high schools involved. 
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district; 148 and (3) the powers of school directors to dismiss teachers for 
incompetency, cruelty, negligence, immorality, or other sufficient cause,1*® 
are not affected '° by provisions of the Teacher Tenure Law,!*! whereas 
the power of boards of education with regard to dismissal of teachers 15? 
is definitely subject to the Tenure Law.1*8 

The power of a board of education to dismiss a teacher when, in its 
opinion, he is not qualified to teach, or whenever, in its opinion, the interests 
of the schools require it,!5* would appear, as a practical matter, to set forth 
the same causes for dismissal as are required to exist for removal action by 
directors,!®> the major difference being, in the one instance, the applicability 
of the Tenure Law. 


SUPERINTENDENTS, PRINCIPALS AND TEACHERS; 
Tue TEACHER TENURE LAw 


The great bulk of litigation in recent years concerning school per- 
sonnel problems has been concerned with the application of the Teacher 
Tenure Law 1°* to attempted dismissals of teachers and to refusals to re- 
employ teachers. 

Earlier litigation developed certain rules of law with respect to teachers’ 
rights which are still applicable. In Neville v. School Directors," an action 
involving dismissal of a teacher, the court held that the burden of proving 
incompetency is on the school directors.1°* It was also established at an 
early date that a teacher’s certificate of qualification was prima facie evi- 
dence of competence and other qualifications for a position as teacher.15® 

The fact that all teachers and supervisors are required to be certificated 


148 Td, § 7-18. 

149 Jd, § 6-36. Marriage is not a cause of dismissal. Ibid. 

150 Jd. § 24-1. 

151 JJ, §§ 24-1 to -8. 

152 Trp, Rev. Stat. c. 122, § 7-16 (1957). 

153 Ibid. 

154 Jd. § 7-16. Marriage is not a cause of dismissal. 

155 Jd. § 6-36. 

156 Jd, § 24-1 to 8. 

157 36 [ll. 71 (1864). This case is interesting from the non-legal standpoint, in setting 
forth the very strict relationships pertaining at the time between teacher and pupil with 
regard to parsing, recitations, examinations, and formation of classes. 

158 See also School Directors v. Reddick, 77 Ill. 628 (1875); Compton v. School 
Directors, 8 Ill. App. 2d 243, 131 N.E.2d 544 (2d Dist. 1955) (dictum also that burden 
of proving any cause for dismissal is upon the school directors or board of education). 

159 School Directors v. Reddick, supra note 158. In this case, the effort was made 
to prove incompetency by asking such questions of the teacher as, “What would 3% 
Ibs. of butter cost at 11% cents a pound?”; Doyle v. School Directors, 36 Ill. App. 653 
(3d Dist. 1889). 
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before they shall be allowed to teach or supervise or receive a salary 1® in- 
dicates that each teacher holding a valid certificate is not only presumed 
to be competent but also of good character and good health. 

Under early law, a teacher, in order to become entitled to any rights 
as such, had to exhibit to the directors at the time of hiring a valid cer- 
tificate.1* It was later implied that if the certificate was obtained by the 
time of acceptance of the contract, the teacher would be entitled to teach 
and receive his salary; however, if the teacher obtained his certificate after 
acceptance, but before the opening of the school term, his contract was a 
nullity.1°2 The certificate also was required to be for the full length of the 
term.!® It was also held that the written promise of a county superintendent 
of schools to endorse a valid elementary certificate for teaching in high 
school would not suffice to create a valid high school certificate; 1** how- 
ever, a county superintendent could be required, by mandamus, to insert 
the proper date on a teacher’s certificate, since the act was ministerial and 
not judicial.1® The superintendent was estopped, by having issued the un- 
dated certificate, from denying its recitals and attacking it collaterally on 
the basis that it was issued without the required examination.!® 

Under present law, it is not necessary that the certificate cover the 
entire three-year period for which a teacher may be hired 4®7 to constitute 
a valid teaching contract. The certificate must be renewed and registered, 
however, as required, to cover all of the period of the contract.’** Apparently 
there is no longer the legal requirement that teachers present their certificate 
prior to the opening of the school term.!® 

The teacher’s certificate, while it affords a badge of competency and 
good character to its holder, is also a necessary factor in gaining and main- 
taining employment. Regardless of a teacher’s relationship with his direct 
employer,!” the county superintendent of schools and the Superintendent 
of Public Instruction each have the authority to suspend his teaching certifi- 


160 Trt, Rev. Stat. c. 122, § 21-1. (1957). The salary for services rendered prior to 
obtaining a certificate is forfeited, and may not be paid by the subterfuge of increasing 
salary for the balance of the term after the certificate is obtained. Wells v. People 
ex rel, Daniels, 71 Ill. 532 (1874). 


161 Botkin v. Osborne, 39 Ill. 101 (1866). 

162 School Directors v. Newman, 47 Ill. App. 364 (4th Dist. 1892). 

168 ]bid.; Cramer v. Board of Educ., 245 Ill. App. 172 (4th Dist. 1924). 
164 Cramer v. Board of Educ., supra note 163. 

165 VanDorn v. Anderson, 219 Ill. 32, 76 N.E. 53 (1905). 

166 I Did. 

167 Sloan v. School Directors, 373 Ill. 511, 26 N.E.2d 846 (1940). 

168 Tbid.; Int. Rev. Stat. c. 122, § 21-13 (1957). 

169 See id. § 21-1. 


17 In Love v. Moore, 45 Ill. 12 (1867), the directors had refused the request of 
the county superintendent to remove a teacher on the grounds of cruelty toward a 
student; the superintendent then revoked the teacher’s certificate. 
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cate upon evidence of immorality, a condition of health detrimental to the 
welfare of pupils, incompetency, unprofessional conduct, the neglect of any 
professional duty, or other just cause.17! The teacher is entitled to a hearing, 
an appeal to the State Teacher Certification Board, or to the Superintendent 
of Public Instruction where the certificate has been suspended by the county 
superintendent,!7? and to the rights of judicial review provided by the Ad- 
ministrative Review Act.178 

Prior to the adoption of the Tenure Law, a teacher had no legal right 
for a hearing in a dismissal action before the board of school directors or 
the board of education; however, the directors were required to act in 
good faith !** in exercising their power of dismissal. Nor does the power 
given to boards of education to dismiss “whenever the interests of the 
schools require it” give them the power to act arbitrarily;1° discharge 
must be for cause.17* The remedy of the teacher was solely in the courts, 
usually in an action for unpaid salary. It is still the law in districts governed 
by boards of directors, in spite of the Tenure Law, that there is no right 
for a hearing on dismissal charges.177 

Charges of incompetency have been generally difficult to sustain in 
dismissal actions.!78 Charges of cruelty, however, as well as other charges 
based on teacher misconduct, rather than teacher incapability, are more 
easily sustained. The presumption which certification can give to a teacher’s 
competence is necessarily lacking in these cases. Situations in which teacher 
discharge has been upheld for misconduct include exhibiting an uncon- 
trollable temper,!” sleeping in class,1®° calling a pupil a liar,!8! being tardy 
to school,!®? insubordination,!** and fighting.'8* The dismissal of a teacher 


171 Try, Rev. Stat. c. 122, § 21-26 (1957). 

172 bid. 

178 Jd, § 21-27. Under prior law, injunction would not lie against the county super- 
intendent to prevent him from exercising the power of his office in revoking a certificate. 
Chatham v. Davis, 183 Ill. App. 506 (4th Dist. 1913). The proper remedies were by 
common-law writ of certiorari, ibid., or for damages in an action for trespass on the 
case. Love v. Moore, supra note 170. 

174 School Directors v. Ewington, 26 Ill. App. 379 (3d Dist. 1887). 

175 Hartmann v. Board of Educ., 356 Ill. 577, 191 N.E. 279 (1934). 

176 Tbid. 

177 Pack v. Sporleder, 394 Ill. 130, 67 N.E.2d 198 (1946). However, lack of a hearing 
might indicate that the board had, in fact, acted arbitrarily. 

178 See School Directors v. Reddick, 77 Ill. 628 (1875); Neville v. School Directors, 
36 Ill. 71 (1864); Compton v. School Directors, 8 Ill. App. 2d 243, 131 N.E.2d 544 (2d 
Dist. 1955); Doyle v. School Directors, 36 Ill. App. 653 (3d Dist. 1889). 


179 Pearson v. Board of Educ., 12 Ill. App. 2d 44, 138 N.E.2d 326 (3d Dist. 1956). 
180 Scanlan v. Board of Directors, 245 Ill. App. 357 (4th Dist. 1925). 

181 Robinson v. School Directors, 96 Ill. App. 604 (3d Dist. 1901). 

182 School Directors v. Birch, 93 Ill. App. 499 (2d Dist. 1900). 

188 Leddy v. Board of Educ., 160 Ill. App. 187 (2d Dist. 1911). 

184 Chatham vy. Davis, 183 Ill. App. 506 (4th Dist. 1913) (revocation of certificate). 
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was also upheld where the teacher was under indictment for attempted 
rape,!85 although it does not appear whether he was guilty or innocent of 
the charge. The interests of the school district in becoming disassociated 
from the charge are paramount in such a case to the rights of the teacher. 
Presumably, the same rule would apply where a teacher invokes the fifth 
amendment to avoid answering a question on the grounds of self-incrimina- 
tion. 186 

Particularly difficult for the teacher to defend against are charges that 
the teacher failed to give satisfaction,!*" failed to have proper cooperation,'*§ 
or engaged in outside activities interfering with teaching efficiency.!*® 

Teachers are not only subject to dismissal for cruelty toward their 
students, but are also amenable to prosecution for assault and battery.1® 
The most complete pronouncement of the criminal law on this subject is 
found in Fox v. People,!®! where the court stated: 


“‘The authority of a teacher over his pupil being regarded as a 
delegation of at least a portion of the parental authority, the presump- 
tion is in favor of the correctness of the teacher’s action in inflicting 
corporal punishment upon the pupil. The teacher must not have been 
actuated by malice, nor have inflicted the punishment wantonly. For an 
error in judgment, although the punishment is unnecessarily excessive, 
if it is not of a nature to cause lasting injury, and he acts in good faith, 
the teacher is not liable.’ ” 19? 


When a teacher has been wrongfully discharged, he has the duty to 
mitigate damages by accepting other available employment of a comparable 
nature; however, the burden of proof is on the school directors or board 
of education to show mitigation of damages by other employment, or that 
other employment was in fact available but was not taken up by the teacher, 
during the remainder of the contract term.1% 

Dismissal proceedings in school districts governed by boards of direc- 


185 Tingley v. Vaughn, 17 Ill. App. 347 (4th Dist. 1885). 

186 See Comment, 1955 U. Itt. L. Forum 611. 

187 School Directors v. Ewington, 26 Ill. App. 379 (3d Dist. 1887). 

188 Pearson v. Board of Educ., 12 Ill. App. 2d 44, 138 N.E.2d 326 (3d Dist. 1956); 
Anderson v. Board of Educ., 10 Ill. App. 2d 63, 134 N.E.2d 28 (2d Dist. 1956) (abst. 
dec.). 

189 Meridith v. Board of Educ., 7 Ill. App. 2d 477, 130 N.E.2d 5 (3d Dist. 1955). 

190 Trp, Rev. Stat. c. 38, §§ 56, 56a, 57 (1957). 

191 g4 I]. App. 270 (4th Dist. 1899). 

192 Jq, at 271. There are no Illinois cases determining whether this standard would 
also apply in a civil action involving teacher discharge, particularly as regards un- 
necessarily excessive punishment. See Love v. Moore, 45 Ill. 12 (1867); Robinson v. 
School Directors, 96 Ill. App. 604 (3d Dist. 1901); Houeye v. St. Helena Parish School 
Board, 223 La. 966, 67 So. 2d 553 (1953) (punishment for absence from school so cruel, 
excessive, and inhuman that dismissal on basis of “dishonesty and incompetency” was 
upheld). 

1988 Compton v. School Directors, 8 Ill. App. 2d 243, 131 N.E.2d 544 (2d Dist. 1955). 
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tors have been changed little, if any, by the Teacher Tenure Law.’ 
Specifically, this law makes no change in the power of such a board to 
dismiss teachers for cause during the term of their contract.!®° Such boards, 
however, annually on or before April 25 of each year in which the employ- 
ment contract of any superintendent, principal or teacher expires, are re- 
quired to give written notice to such employee of their decision not to re- 
employ such employee.!® Reasons therefor must be given in writing.1®” 
In the event the board fails to comply with this requirement, the teacher 
is entitled to receive a contract containing the same terms as the expiring 
contract.!%8 

Employees receiving contracts are deemed to have waived all rights 
thereto unless they accept the same in writing within thirty days.!®® 

Directors may enter into contracts with teachers, superintendents, and 
principals for periods not exceeding three years, after the expiration of a 
probationary period of two consecutive years in the district. Time em- 
ployed prior to the effective date of the act is counted in determining the 
probationary period.? 

Although the statute does not specify, one court has ruled that a pro- 
bationary teacher is not entitled to receive from the directors a notice 
stating reasons for refusal to re-employ.?% 

The statute provides that the directors may dismiss teachers at the end 
of the school year, even during the contract period, in the event such dis- 
missal is required by a decrease in the number of pupils or by discon- 
tinuance of any particular teaching service, provided that the directors so 
notify the teacher at least sixty days before the end of the school year and 
provide the teacher with a statement of honorable dismissal.2°? There is 
no requirement stated for observing the practice of seniority in this regard. 

No right of hearing or of appeal is afforded an employee in this regard 
or for non-renewal of contract.?% 


194 Trp, Rev. Stat. c. 122, §§ 24-1 to -8 (1957). 

195 Jd. § 24-1. 

196 Tbid. 

197 ]bid, The reasons required to be stated need not be “charges” or related to the 
statutory causes of dismissal. Pack v. Sporleder, 327 Ill. App. 420, 64 N.E.2d 674 (3d Dist. 
1945), aff'd, 394 Ill. 130, 67 N-E.2d 198 (1946). 

198 Trt, Rev. Stat. c. 122, § 24-1 (1957). 

199 Tid. 

200 Jbid. In Sloan v. School Directors, 373 Ill. 511, 26 N.E.2d 846 (1940), the con- 
stitutionality of the act was upheld against the charge that the authorization of a three- 
year contract constituted class legislation in discriminating between those persons who 
had taught two years previously in the district and those who had not. 

201 People ex rel. Ruff v. School Directors, 335 Ill. App. 445, 82 N.E.2d 203 (1st Dist. 
1948). 

202 Try. Rev. Stat. c. 122, § 24-1 (1957). 

208 Pack v. Sporleder, 394 Ill. 130, 67 N.E.2d 198 (1946). 
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Whereas the Tenure Law affects only contract renewals of teachers 
in districts governed by boards of school directors, in districts governed 
by boards of education or boards of school inspectors,?°* not only renewal 
rights but also removal rights of teachers are greatly changed. 

Teachers in such districts 2°° governed by boards of education enter 
upon contractual continued service after a probationary period of two con- 
secutive school terms, unless given written notice of dismissal stating the 
specific reason therefor, by registered mail at least sixty days before the 
end of the probationary period.” 

If the teacher, however, has not had one school term of full-time teach- 
ing experience prior to the beginning of the probationary period, then the 
board may extend the probationary period for an additional school term 
by giving the teacher written notice by registered mail at least sixty days 
before the end of the probationary period.? 

The rights of a teacher to contractual continued service cease at the 
end of the school term following the sixty-fifth birthday of any teacher; 
he may thereafter be employed only on an annual basis.?°8 

Attaining the status of contractual continued service means that the 
terms and provisions of the contract with the teacher during the last school 
term are continued in effect indefinitely until age 65, subject only to the 
lawful regulations of the employing board and to other provisions of the 
School Code, as modified by the Tenure Law with respect to teacher dis- 
charge and salary reduction.” 

Salary reductions may be made by the employing board of education 
as it deems advisable, but unless salary reductions are uniform or are based 
upon reasonable classification, any teacher whose salary is reduced is en- 
titled to notice and hearing as provided in the case of dismissals or re- 
movals,?2° 

Where the board of education determines to decrease the number of 
teachers employed or to discontinue some particular type of teaching service, 
it may do so by giving a teacher who is affected thereby written notice 
sent by registered mail, at least sixty days before the end of the school term, 


204 Boards of school inspectors are maintained in certain special charter school 
districts. See article 32 of the School Code. 

205 Teachers in the Chicago schools are specifically excluded from the Tenure Act. 
Inv. Rev. Stat. c. 122, § 24-2 (1957). See id. §§ 34-87, 34-88. 

206 Jd, § 24-2. Donahoo v. Board of Educ., 413 Ill. 422, 109 N.E.2d 787 (1952). 

207 Tt, Rev. Stat. c. 122, § 24-2 (1957). 

208 Jbid. There is no similar requirement in school districts governed by boards of 
directors restricting the contract period of teachers over age 65. 

209 Ibid. Salary increases are not governed by any provision of the School Code 
other than the provision against discrimination on account of sex. Id. § 22-7. 

210 7d. § 24-2. Further, no salary may be reduced below the statutory minimum 
salary. Id. § 22-8. 
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together with a statement of honorable dismissal and the reasons therefor.?11 
No administrative hearing by the board is required.?!? 

The board is required, however, before dismissing any teacher on con- 
tractual continued service because of a reduction in the number of teachers 
to be employed or because of the discontinuance of some particular teaching 
service, first to dismiss teachers on probationary status, provided the teacher 
on tenure status is qualified to hold the position held by the probationary 
teacher. Also, if the board, within one calendar year after the dismissal in- 
creases the number of teachers or reinstates the positions so discontinued, 
the positions thereby becoming available shall be tendered to the teachers 
so removed so far as they are legally qualified to hold such positions.?18 

Teachers may be relieved at any time of extra pay or additional duties, 
regardless of tenure.?!4 

Dismissal or removal for cause of teachers on contractual continued 
service by boards of education is, under the Tenure Law, stringently regu- 
lated.245 No such teacher may be dismissed without a majority vote of all 
members of the board upon specific written charges served upon the teacher 
at least sixty days before the effective date of the dismissal or removal, 
which date is required to be between November 1 and the close of the 
school term.?!° In the event causes for discharge are deemed to be remedi- 
able, the teacher must also, before service of the notice of charges, be given 
reasonable warning in writing stating specifically the causes which, if not 
removed, may result in charges.?!7 

In the event remediable causes are not corrected and in the event notice 
of charges is served, the teacher has the option, within ten days after being 
served, of obtaining a hearing by requesting the same in writing.21® The 
hearing shall be public at the request of either the teacher or the board and 
shall be conducted by the board within the sixty day period but at least 
ten days after the date of the notice of charges.?4® The teacher has the 
privilege of being present at the hearing with counsel and of cross examin- 


211 Jd, § 24-3; Hankenson v. Board of Educ., 10 Ill. 2d 560, 141 N.E.2d 5 (1957). 
In this case, the court upheld a notice to teachers discharged which stated that the 
reason for termination was the reduction in the territory of the district, rather than 
the reduction by the board in the number of teachers. See also Lingle v. Slifer, 8 Iil. 
App. 2d 489, 131 N.E.2d 822 (4th Dist. 1956). 

212 Hankenson v. Board of Educ., supra note 213. 

218 Trt, Rev. Stat. c. 122, § 24-3 (1957). 

214 Betebenner v. Board of Educ., 336 Ill. App. 448, 84 N.E.2d 569 (4th Dist. 1949). 

215 Ipt. Rev. Stat. c. 122, § 24-3 (1957). 

216 Tbid. 

217 [bid. The board has the discretion to determine whether charges are remediable. 
Meridith v. Board of Educ., 7 Ill. App. 2d 477, 130 N.E.2d 5 (3d Dist. 1955); Eveland v. 
Board of Educ., 340 Ill. App. 308, 92 N.E.2d 182 (3d Dist. 1950). 

218 Trt. Rev. STAT. c. 122, § 24-3 (1957). 


219 Tbid, 
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ing witnesses and may offer evidence and witnesses and present defenses 
to the charges.?2° Testimony is required to be under oath and to be taken 
by a reporter. The board is empowered to issue subpoenas, but may limit 
the number of witnesses to be subpoenaed to not more than ten. A record 
of the proceedings must be maintained.??4 

Pending the hearing, the board may suspend the teacher if in its opinion 
the interests of the schools so require, but if acquitted the teacher shall be 
repaid any salary lost because of the suspension.?22 

The decision of the board is subject 2° to review under the Administra- 
tive Review Act.224 Under the Administrative Review Act, the findings 
and conclusions of the board of education are prima facie true and correct, 
and its decision will not be reversed unless against the manifest weight of 
the evidence.??5 

In this regard, it appears that teachers may have lost at least a technical 
advantage under the Tenure Law. After discharge, the teacher cannot com- 
mence suit for unpaid salary for the balance of the term without first ex- 
hausting his administrative remedies under the Administrative Review Act. 
Rather than casting the burden of proof on the board of education to prove 
the charges, as would be true in a suit for damages, the teacher is now re- 
quired to overcome the prima facie true and correct findings of the board 
and to prove they are manifestly against the weight of the evidence, under 
administrative review. Only then may he bring his action at law for unpaid 
salary for the unexpired balance of his contract term. 

The Teacher Tenure Law also provides that no teacher on contractual 
continued service shall terminate his services while school is in session or 
during the sixty day period preceding the opening of school, except by 
mutual agreement with the board, without being guilty of unprofessional 
conduct, thereby becoming liable to a suspension of his certificate for a 
period not exceeding one year.? Termination at other times during the 
school year by the teacher may be accomplished only by service of written 
notice of termination upon the secretary of the board.??7 

Teachers do not lose tenure status because of promotion, absence caused 
by temporary illness or temporary incapacity as defined by regulations of 
the employing board, leave of absence mutually agreed upon between the 
teacher and the board, or because of absence while in the military service.?*8 


220 Tbid. 

221 Ibid. 

222 Ibid. 

223 Trp, Rev. Stat. c. 122, § 24-8 (1957). 

224 Td. c. 110, §§ 264-279. 

225 Pearson v. Board of Educ., 12 Ill. App. 2d 44, 138 N.E.2d 326 (3d Dist. 1956). 
226 Ini, Rev. STAT. c. 122, § 24-6 (1957). 

227 Tbid. 

228 1d, § 24-5. 
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Section 24-1 of the School Code,??® which refers to boards of directors, 
specifically mentions teachers, principals, and superintendents as being sub- 
ject to its provisions. 

The provisions of the Teacher Tenure Law governing boards of edu- 
cation,?°° however, give only to teachers the rights of contractual continued 
service. The word “teacher” is defined, however, to include “any or all 
school district employees regularly required to be certified under laws re- 
lating to the certification of teachers.” 251 

In 1956 the Supreme Court in McNely v. Board of Educ.*®* held that 
a superintendent was a “teacher” under the purview of the Teacher Tenure 
Law. In so doing the court based its decision on the fact that the Superin- 
tendent of Public Instruction had long construed the requirement of certifi- 
cation of teachers to include certification of supervisors, although the act 
did not so specifically require.28* The McNely case impliedly overruled 
Biehn v. Tess,?3* a case denying tenure to a principal, and signalled the end 
of the doctrine that the Teacher Tenure Law, creating a new liability against 
boards of education, should be strictly construed in their favor.?%5 

The dissent in the McNely case alludes to the reasoning of the majority 
opinion as “tortuous, far-fetched and unjustified” 78° and adopts the opinion 
of the Minnesota court that: 287 


“The character of the services of a superintendent of schools to the 
district and of his relations to the board is such that it should require a 
clear declaration of legislative intent to bring him within the continuous 
employment effected by the tenure act.” 788 


It would appear that to remove the possibility of this question re- 
occurring, the legislature, if that is its will, should amend its definition of 
“teacher” in section 24-2 of the Tenure Law °° specifically to include super- 
visors, since section 21-1 of the School Code now specifically requires 
supervisors to be certified.?*° 

In the Chicago public school system, employment becomes permanent 


229 Td. § 24-1. 

230 Id. §§ 24-2 to -8. 

231 Jd. § 24-2. (Emphasis added.) 

282 9 TI]. 2d 143, 137 N.E.2d 63 (1956). 


233 Try. Rev. Stat. c. 122, § 21-1 (1949). In 1951 this section was amended to pro- 
vide that no one shall “teach or supervise” who is not certified. 


234 340 Ill. App. 140, 91 N.E.2d 160 (1st Dist. 1950). 

235 See e.g., Anderson v. Board of Educ., 390 Ill. 412, 61 N.E.2d 562 (1945). 
2369 Tl]. 2d at 153, 137 N.E.2d at 69. 

237 Felkema v. Board of Educ., 215 Minn. 590, 11 N.W.2d 76 (1943). 

288 Jd. at 595, 11 N.W.2d at 78. 

239 Tuy. Rev. Stat. c. 122, § 24-2 (1957). 

240 Td. § 21-1. 
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for teachers, principals, and other educational employees after a probationary 
period of three years, subject to (1) termination by compulsory retirement 
at age sixty-five; (2) the rules of the board concerning conduct and effic- 
iency; and (3) removal for cause.241 The general superintendent of schools 
does not come under tenure but holds his office for a four-year term.?#? 
The general superintendent may be removed only for cause, by a vote of a 
majority of all members of the board, upon written charges to be heard by 
the board, after thirty days’ notice, with copy of the charges, is served 
upon him; he has the right to be present, with counsel, and to offer evidence 
in defense of the charges. The action of the board in the matter is final.?4% 

Procedure for teacher removal for cause differs only in that the hearing 
on charges may be public at the request of any party and that charges are 
required to be presented by the superintendent of schools, and may be heard 
by a committee of the board.?44 The business manager, attorneys, and gen- 
eral department heads may be removed by a majority vote of the full mem- 
bership of the board, without hearing.?4® Removal procedure for civil serv- 
ice employees is the same as for teachers, except that the charges need not 
be preferred by the superintendent and that the employee is not entitled 
to a public hearing.?*¢ 


CoNCLUSION 


The rights and duties of school personnel in Illinois and the functions 
and interrelationships of the various school offices are interdependent. As 
the legislatures varies the functions of school offices, it directly or indirectly 
changes personnel relationships,?47 and as rights and procedures involving 
personnel are changed, the obverse becomes necessarily true.248 The School 
Code should be reviewed periodically to determine that each relationship of 
the various school offices, and thus of personnel, is an intended relationship 
based on functional requirements. 


241 Try, Rev. Stat. c. 122, § 34-87 (1957). During the probationary period, a teacher 
may be dismissed by the board upon the recommendation, accompanied by the written 
reasons therefor, of the superintendent of schools. [bid. 

242 1d. § 34-6. 

248 Iq. § 34-13. Pending the hearing on the charges, he may, by a like majority vote, 
be suspended, subject to his right to recover his salary for the period of suspension, if 
acquitted. Ibid. 

244 Td. § 34-88. 

245 Id. §§ 34-13, 34-11. 

246 Td. § 34-14. 

247 F.g., the creation of county boards of school trustees and Class I and Class II 
county school units, with the resultant change in duties of township trustees, treasurers, 
and school boards. 

248 F.g., the varying relationship of the superintendent with his board in districts 
governed by (1) boards of directors; (2) boards of education in districts not exceeding 
500,000; and (3) the board of education in cities exceeding 500,000 population. 





CONTRACTUAL POWERS OF SCHOOL 
BOARDS 


BY JOHN R. KINLEY * t¢ 


NO ATTEMPT WILL BE MADE HEREIN to discuss the general prin- 
ciples of contract law, with which the reader must necessarily be assumed 
to be familiar; instead, the emphasis of this discussion will be on the pe- 
culiarities in that field which result when a school district or school board 
is a party to the contract. 

Remarks with respect to contracts involving bond issues! and school 
personnel? will be abbreviated inasmuch as these subjects are dealt with 
elsewhere in this symposium. 

The theme of this article, briefly stated, is that the contractual powers 
of school boards are sharply circumscribed and that departures from the 
statutory norm, whether procedural or substantive, usually result in in- 
validity. Such a result is not unexpected, since the authority for the creation 
of school entities, and for clothing them with any and all powers, including 
that of contract, has been completely delegated to the General Assembly 
by article VIII, section 1 of the Illinois Constitution: ? “The General 
Assembly shall provide a thorough and efficient system of free schools, 
whereby all children of this state may receive a good common school edu- 
cation.” 

Moreover, because a school district is a municipal corporation, its 
powers are limited to those specifically delegated; it has no inherent 
powers * and little scope is given to implied powers.5 The reason for the 
rule is well stated in the early case of Glidden v. Hopkins: ® 


* JOHN R. KINLEY. B.A. 1937, Beloit College; J.D. 1940, Northwestern 
University; Chairman, Executive Committee of School Law Section, 
Illinois State Bar Ass’n; member, Illinois School Problems Commission 
No. 5 (1957-1958); member of the firm of Williams, McCarthy & 
Kinley, Rockford, Illinois. 


t The writer wishes to acknowledge the valuable suggestions made by Mr. N. E. 
Hutson, Assistant Superintendent in charge of Legal Matters of the Office of the Super- 
intendent of Public Instruction, in the completion of this article. 

1See pp. 377-84 supra. 

2See p. 399 supra. 

8 Harris v. Kill, 108 Ill. App. 305 (1st Dist. 1903). 

*People ex rel. Dilks v. Board of Educ., 283 Ill. App. 378 (3d Dist. 1936) (board 
could not provide free transportation to pupils outside the district). 

5 While the opinions recognize the existence of implied powers, a review of the 
decisions indicates that most frequently, the courts refuse to sustain the validity of 
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“The board of school directors, though a corporation, are possessed 
of certain specifically defined powers, and can exercise no others, 
except such as result, by fair implication, from the powers granted. 

“As a corporation, they are but the agents of the tax-payers and 
inhabitants of the district in which they are organized. Every official 
act performed by them, is for their constituents, these inhabitants and 
tax-payers, and, for doing the act, they must show, when questioned, 
their authority.” 


Our purpose is to examine briefly the proper procedure and subject 
matter for valid contractual action. 


PROCEDURAL REQUIREMENTS FOR VALID ScHOoL CONTRACTS 


Proper District and Board Organization 


While it would seem that proper school district organization is a con- 
dition precedent to a binding school contract, granting de facto existence, 
the validity of the district’s organization cannot be raised collaterally.” 
Thus, the defendant cannot be heard to question the existence of the school 
district in an action for breach of contract brought by the district; nor 
may the legality of the election of members of the board be attacked col- 
laterally.® 

The foregoing rules do not provide complete comfort to the con- 
tractor, however, in instances where he seeks the enforcement of his con- 
tract against the school district. The validity of the organization or election 
of board members may be raised by a taxpayer by quo warranto and may 
seriously affect the contractor’s right to collect from the district. 

It is clear that action taken by the district school board subsequent to 


school board action absent a specific grant of power. See School Directors v. Fogleman, 
76 Ill. 189 (1875) (contracts for erection of school house void where no referendum); 
Newell v. School Directors, 68 Ill. 514 (1873) (school orders not negotiable); Glidden 
v. Hopkins, 47 Ill. 525 (1868); Rosenheim v. City of Chicago, 12 Ill. App. 2d 382, 139 
N.E.2d 856 (1st Dist. 1956) (issuance of interest bearing “participation certificates” in 
lieu of tax anticipation warrants was bad); Harris v. Kill, supra note 3 (appropriation 
for free text books invalid); Stroh v. Casner, 201 Ill. App. 281 (3d Dist. 1916) (high 
school district and elementary school district could not build and operate a single build- 
ing by joint action). Cf. Millard v. Board of Educ., 121 Ill. 297, 10 N.E. 669 (1887) 
(board has implied power to rent church basement for school room); National Bank 
of Decatur v. Board of Educ., 205 Ill. App. 57 (3d Dist. 1917) (power to borrow money 
for school purposes includes power to borrow money to pay teachers salaries). It has 
been said that the burden is on the one enforcing the contract to show the special 
statutory authority. Board of Educ. v. Foley, 88 Ill. App. 470 (1st Dist. 1899). 

6 Supra note 5, at 529. 

™Gale v. Knopf, 193 Ill. 245, 62 N.E. 229 (1901); Alderman v. School Directors, 
91 Ill. 179 (1878). 

8 Brown v. Fouts, 307 Ill. 430, 138 N.E. 721 (1923); McDaniel v. School Directors, 
125 Ill. App. 332 (2d Dist. 1906). 
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a determination of improper organization or election would be invalid.® 
On the other hand, payments made by a de facto district or pursuant to the 
orders of the de facto board prior to the determination of invalidity prob- 
ably would be binding.1° Apparently unresolved by a square holding of 
Illinois courts is the question of what rights, if any, the contracting party 
would have with respect to a contract which was made prior to the deter- 
mination that the organization of the contracting district or the election 
of a board were invalid, and which was uncompleted at the time of the 
determination. If the ouster is based on invalid election of the members of 
the board, it would seem, under the rule of Emery v. Hennessy, that the 
district would be bound by the acts of the de facto board. On the other 
hand, if the ouster were based on the invalidity of the creation of the 
school district, it is more questionable whether the contractor would ob- 
tain relief against the district since no contracting entity existed. He would 
then be relegated to possible action against the school board members as 
individuals 1? or application to the legislature for relief.1% 


Properly Conducted Meetings 


Valid contractual action must occur in the course of a properly con- 
ducted meeting of the school board, for the board must act as a body and 
not as individuals. Such a requirement is laid down in section 6-9 of the 
School Code,!5 which provides, “No official business shall be transacted by 
the directors except at a regular or special meeting.” 


® People ex rel. Lerch v. Sandman, 338 Ill. 404, 170 N.E. 211 (1930); People ex rel. 
Heatherly v. Cleveland, C. C. & St. L. Ry., 312 Ill. 48, 143 N.E. 425 (1924) (tax levy by 
ousted board is invalid). 

10 Emery v. Hennessy, 331 Ill. 296, 162 N.E. 835 (1928) (invalid annexation to city). 

1 Supra note 10, at 303, 162 N.E. at 838: “Until the existence of such de facto 
municipal corporation has been terminated by judgment of ouster, it may exercise upon 
the citizens, through its officers, the powers conferred upon it by the statute as fully 
and completely as if it were created by a law valid in every particular.” 

12.No Illinois cases have been found in the municipal law field, but the principal 
is recognized with respect to business corporations. See 13 Itt. Law Anp Prac., Corpora- 
tions 508 (1955). 

18See Board of Educ. v. Toennigs, 297 Ill. 469, 130 N.E. 758 (1921), where the 
assets of a discontinued community high school district were used to satisfy claims 
under Ixy. Rev. Stat. c. 122, § 92 (Hurd 1917). This provision was repealed in 1951. 

14 People ex rel. Woody v. Smith, 149 Ill. 549, 36 N.E. 971 (1894) (board of edu- 
cation); Muehle v. School Dist. No. 38, 344 Ill. App. 365, 100 N.E.2d 805 (2d Dist. 1951) 
(board of education); Shortal v. School Directors, 255 Ill. App. 89 (3d Dist. 1929) 
(directors); Board of Educ. v. Barracks, 235 Ill. App. 35 (3d Dist. 1924) (board of 
education of township high school); Board of Educ. v. School Directors, 213 Ill. App. 91 
(2d Dist. 1918); School Directors v. Jennings, 10 Ill. App. 643 (1st Dist. 1882); cf. 
Pollard v. School Dist. No. 9, 65 Ill. App. 104 (3d Dist. 1895) (directors). 

1 Int. Rev. Srat. c. 122, § 6-9 (1957). Section 6-9 refers to three-man boards of 
directors but the requirement is made applicable equally to boards of education by sec- 
tion 7-7 and the courts have made no distinction in applying the requirement. See note 
14 supra. 
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The reason for this requirement is well stated in Lawrence v. Traner: '® 


“It is a matter of common knowledge that formerly persons would 
call upon the directors severally, and procure contracts purporting to 
bind the district without the joint or concurrent action of the mem- 
bers constituting the board. To correct this evil, the 19th section of 
the act was inserted, providing that no business should be transacted 
except at a regular or special meeting of the board.” 


Apparently the legislature and court feel that a school board is better 
able to resist the importunities of salesmen and job applicants while acting 
as a body rather than as isolated individuals. Other procedural require- 
ments in the School Code are also intended to aid in carrying out this pur- 
pose. The time and place of regular meetings are to be prescribed by 
appropriate resolution of the board,!7 and thereafter no further notice to 
the board members of regular meetings is required.1® Special meetings re- 
quire appropriate notice !® unless all members appear without notice and 
agree to proceed.?° Absence of such notice or agreement will defeat action 
on a contract #4 entered into at such a meeting. Properly convened regular 
or special meetings may be adjourned to a time and place certain, even in 
absence of a quorum, and valid action taken at the adjourned meeting.?? 
A majority of the members constitute a quorum, which must be present 
at the time the contract is adopted,?* and the vote must be by yeas and 
nays.** The reason for the yea and nay requirement is stated in Ready v. 
Board of Educ.*® as follows, “The purpose of the statute in requiring aye 
and nay vote and the recording of the same is to give the taxpayers an 
opportunity to know how each member voted.” 76 


16 136 Ill. 474, 485, 27 N.E. 197, 199 (1891); see also Sebastian v. School Directors, 
313 Ill. App. 652, 40 N.E.2d 565 (4th Dist. 1942) (abst. dec.). 

17Section 7-5 of the School Code requires boards of education to establish the 
time and place of regular meetings at the organization meeting of the board. The 
statute is silent as to establishment of regular meetings by boards of education. 

18 Township Bd. of Educ. v. Carolan, 182 Ill. 119, 55 N.E. 58 (1899). 

19 Section 7-5 of the School Code requires written notice served by mail 48 hours 
before the meeting or by personal service 24 hours before meeting with respect to 
boards of education. No statutory requirement with respect to time for notice is pro- 
vided for boards of directors but a reasonable notice to gather is implied. People v. 
Frost, 32 Ill. App. 242 (3d Dist. 1889). 

20 Lawrence v. Traner, supra note 16; Olney School Dist. v. Christy, 81 Ill. App. 
304 (4th Dist. 1898); People v. Frost, supra note 19. 

21 Shortal v. School Directors, 255 Ill. App. 89 (3d Dist. 1929). 

22 People ex rel. Scott v. Nelson, 252 Ill. 514, 96 N.E. 1071 (1911). 

23 Tit. Rev. Strat. c. 122, §§ 6-9, 7-2 (1957). Launtz v. Sullivan, 113 Ill. 137 (1885), 
It is presumed in absence of evidence to the contrary that a quorum is present. Lawrence 
v. Traner, 136 Ill. 474, 27 N.E. 197 (1891). 

24TiL. Rev. Stat. c. 122, § 6-10 (1957). Failure to observe this requirement is fatal. 
Bituminous Cas. Corp. v. Folkerts, 305 Ill. App. 443, 27 N.E.2d 670 (1st Dist. 1940). 

25 297 Ill. App. 342, 17 N.E.2d 635 (4th Dist. 1938). 
26 Jd. at 344, 17 N.E.2d at 636. 
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The School Code requires that a punctual, orderly, and reliable record 
be kept of the official acts of the board,?? and the courts have frequently 
struck down contracts when their authorization was not reflected in the 
board minutes.?8 However, this rule is ameliorated somewhat by permitting 
the correction of the record by subsequent amendment to speak the truth,?® 
by the introduction of oral evidence as to what actually occurred at the 
meeting,®® and by recognition of the fact that minutes are kept by laymen 
and that exactness is not always possible.®! 

The power to contract may not be delegated to the superintendent or 
principal,®? and one board member may not delegate the exercise of his 
discretion to another board member. 

However, in spite of these safeguards, it must be recognized that 
where goods are knowingly accepted by the board and used without the 
required antecedent or ratifying formalities, the board is bound to pay for 
them although the courts differ as to whether the basis is estoppel ** or 
quantum meruit.4 Where the contract is executory, recovery against the 


27TiL. Rev. Stat. c. 122, § 6-10 (1957). 

28 Muehle v. School Dist., 344 Ill. App. 365, 100 N.E.2d 805 (2d Dist. 1951); Ready 
v. Board of Educ., supra note 25; Crawford v. Board of Educ., 215 Ill. App. 198 (4th 
Dist. 1919). However, compare Lawrence v. Traner, 136 Ill. 474, 27 N.E. 197 (1891). 
In the recent case of Compton v. School Directors, 8 Ill. App. 2d 243, 131 N.E.2d 544 
(2d Dist. 1955), it was held that in absence of proof to the contrary it is assumed that 
an aye and nay vote was taken and that the vote was properly recorded. 

29Board of Educ. v. Trustees of Schools, 174 Ill. 510, 51 N.E. 656 (1898). Cf. 
People ex rel. Nelson v. Crane Packing Co., 405 Ill. 470, 91 N.E.2d 391 (1950) (introduc- 
tion of oral testimony would have effect of invalidating board levy and offer of testi- 
mony denied). However, the minutes may not be amended to state facts other than 
those actually occurring, Jackson v. School Directors, 232 Ill. App. 102 (2d Dist. 1924); 
and the amendment must be made promptly. People ex rel. Toman v. Chicago Heights 
Terminal Transfer R.R., 375 Ill. 590, 32 N.E.2d 161 (1941) (19 years later too late). 

80 Compton v. School Directors, supra note 28; Jackson v. School Directors, supra 
note 29; National Bank of Decatur v. Board of Educ., 205 Ill. App. 57 (3d Dist. 1917). 

81 Hankenson v. Board of Educ., 10 Ill. 2d 560, 141 N.E.2d 5 (1957); Lingle v. 
Slifer, 8 Ill. App. 2d 489, 131 N.E.2d 822 (4th Dist. 1956). 

82 Muehle v. School Dist., supra note 28. 

83 Sebastian v. School Directors of Dist. No. 103, 317 Ill. App. 524, 47 N.E.2d 121 
(3d Dist. 1943); Sebastian v. School Directors of Dist. No. 53, 306 Ill. App. 282, 28 
N.E.2d 340 (4th Dist. 1940) (abst. dec.). See also Branigar v. Village of Riverdale, 396 
Ill. 534, 72 N.E.2d 201 (1947); Board of Educ. v. Greenebaum, 39 Ill. 609 (1864); 
Welsbach Traffic Signal Co. v. Chicago, 328 Ill. App. 467, 66 N.E.2d 471 (1st Dist. 1946); 
Note, 1 A.L.R.2d 338, 356 (1948). 

84 Sebastian v. School Directors of School Dist. No. 17, 313 Ill. App. 652, 40 N.E.2d 
565 (4th Dist. 1942) (abst. dec.). However, recovery was questionably denied in Trustees 
of Schools v. Martin, 255 Ill. App. 206 (3d Dist. 1929). A different rule apparently 
applies with respect to cities and villages where an appropriation is a condition prece- 
dent to recovery. Galion Iron Works & Mfg. Co. v. City of Georgetown, 322 Ill. App. 
498, 54 N.E.2d 601 (3d Dist. 1944); Chicago Law Printing Co. v. Village of Justice, 
302 Ill. App. 441, 24 N.E.2d 201 (1st Dist. 1939) (abst. dec.). 
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district has been denied.*5 An excellent treatment of this subject as well 
as the other procedural matters is found in the May 1956 issue of the 
Illinois Bar Journal.6 


Public Meetings 


The Seventieth General Assembly introduced the following procedural 
requirement with respect to school board meetings which school lawyers 
should treat with some care until judicial clarification is obtained: 


“All official meetings at which any legal action is taken by the 
governing bodies of . . . school districts and all other municipal cor- 
porations . . . shall be public meetings, except for . . . meetings where 
the acquisition or sale of property is being considered, provided that 
no other portion of such meetings shall be closed to the public... . 

“Nothing in this section shall be construed to prevent the govern- 
ing body of any agency of government from holding executive sessions 
to consider information regarding employment or dismissal of an em- 
ployee; provided, that no final action for employment or dismissal 
shall be taken at an executive session.” 87 


There appear to be no Illinois cases determining the validity of action 
taken at executive sessions of school boards or the governing bodies of 
other municipal corporations, either prior to or subsequent to the passage 
of the above-mentioned statute. However, courts of both New York *8 
and New Jersey ®® have declared invalid action taken at executive sessions 
violative of statutes similar to that of Illinois, while Utah 4° and Pennsyl- 
vania #1 courts have expressed some disapproval of such meetings, without 
declaring the action invalid. 

An interesting refinement is to what extent the board may reach its 
decision in executive session on matters not excepted from the statutory 
requirement that meetings be public and then put the matter through the 
formality of a vote at the public meeting. 

In discussing the New Jersey statute, the supreme court of that state 
laid down one possible test as follows: 


85 Crawford v. Board of Educ., 215 Ill. App. 198 (4th Dist. 1919); Bituminous 
Cas. Corp. v. Folkerts, 305 Ill. App. 443, 27 N.E.2d 670 (1st Dist. 1940). 

36 Little, What Every Lawyer Should Know About School Board Minutes, 44 Itt. 
B.J. 664 (1956). 

87 Iti. Rev. Stat. c. 102, § 42 (1957). 

88 Application of Flinn, 154 N.Y.S.2d 124 (Sup. Ct. 1956) (school board); Blum v. 
Board of Zoning Appeals, 1 Misc. 2d 668, 149 N.Y.S.2d 5 (1956); Fulton v. Board of 
Appeals of Town of Oyster Bay, 152 N.Y.S.2d 974 (Sup. Ct. 1956); Gollob v. Bevans, 
5 Misc. 2d 958, 161 N.Y.S.2d 225 (1957) (zoning board). 

39 Cullum v. Board of Educ. of No. Bergen Tp., 15 N.J. 285, 104 A.2d 641 (1954). 

40 Conover v. Board of Educ., 1 Utah 2d 375, 267 P.2d 768 (1954). 

41 Brubaker v. School Bd. of Londonderry Township, 64 Dauph. 202, exceptions 
overruled, 64 Dauph. 356 (Pa. C.P. 1953). 
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“This in no wise precludes advance meeting during which there is 
free and full discussion, wholly tentative in nature; it does, however, 
justly preclude private final action such as that taken by the majority 
in the instant matter.” * 


To avoid possible objections on matters not excepted, it is suggested 
that in the executive session no vote be taken and no expression be made 
as to how the members intend to vote, with the voting subsequently taking 
place at the public meeting. 


SUBSTANTIVE MAtTTers ON WuicH VaALip Action May BE TAKEN 


The authority of the school board to contract for the expenditure of 
public funds is being constantly expanded, reflecting the legislature’s grow- 
ing sense of responsibility toward the children of the state. 

The working lawyer in search of precedent in a particular case has 
a sufficient appreciation of history and social progress to pause and con- 
sider this statement from a 1903 appellate court decision denying the right 
of the Chicago School District to furnish free text books to the pupils of 
the first four grades on grounds of lack of specific authority: 


“It is a serious question whether scores of thousands of dollars 
should be appropriated to purchase school books for the children of 
parents abundantly able to furnish their own children with books where 
there is so pressing need for the expenditure of money in other direc- 
tions for equipping the public schools of Chicago.” 4% 


In 1919, the General Assembly responded by permitting the furnishing 
of free text books upon approval of the voters at a referendum.‘ It is 
interesting to note, however, that developments in this field are by the 
legislature, rather than the courts, which continue to apply the same rules 
of strict construction with respect to school board powers.*® 


Finance 


The contractual powers of school boards are here limited to issuing 
bonds in accordance with the statutes*® and buying on open account. 


#2 Cullum v. Board of Educ. of No. Bergen Township, supra note 39, at 294, 104 
A.2d at 645. 

48 Harris v. Kill, 108 Ill. App. 305, 311 (1st Dist. 1903). 

# Tl]. Laws 51st Gen. Assembly 1919, at 915, § 1. 

45 The latest expression by our courts of review with respect to school districts is 
Rosenheim v. City of Chicago, 12 Ill. App. 2d 382, 139 N.E.2d 856 (1st Dist. 1956), which 
repeats the old rule, citing Hewitt v. Normal School Dist., 94 Ill. 528 (1880). However, 
more recently the supreme court has held that the trustees of the University of Illinois 
have implied power to operate a television station. Turkovich v. Board of Trustees, 
11 Ill. 2d 460, 143 N.E.2d 229 (1957). 

46 Tut. Rev. Srat. c. 122, § 6-45 (1957). 
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Boards may not issue promissory notes,*? checks,*® or any miscellaneous 
type of evidence of indebtedness.*® Conversely, boards are given other 
substantial powers with reference to the investment of surplus funds.5° 
This subject is discussed at length elsewhere in this symposium.®4 


Employees 


School boards are granted full authority to employ teachers *? and 
supervisory personnel °8 and to fix the amount of their salaries, providing 
they are properly qualified.** There may be no discrimination on account 
of sex © or religion,®® but the board may refuse to employ on grounds of 
trade union affiliation.57 Once the teacher is hired, however, the board’s 
contractual powers are sharply limited. For example, the teacher’s holidays 
are specified by statute; 58 she is assured a free lunch period,®® a minimum 
annual sick leave period,®® monthly salary payments,*! and no pay de- 
duction for attendance at teachers’ institutes.°2 On the other hand, the 
teacher is required to care for school property ® and file teaching sched- 
ules.6* The teacher is entitled to her salary even though the school district 
is without funds,® or the school is closed by epidemic ® or destruction by 
fire.6? While the board is given authority to dismiss,®* this authority, in 


47 School Directors v. Sippy, 54 Ill. 287 (1870). 

48 School orders are not negotiable. Newell v. School Directors, 68 Ill. 514 (1873). 
#9 Rosenheim v. City of Chicago, supra note 45. 

50 Trt. Rev. Stat. c. 102, § 29-33 (1957). 

51 See p. 384 supra. 

52 Iii. Rev. Stat. c. 122, §§ 6-22, 7-8 (1957). 

58 Jd. § 7-11. 

54 A contract with an uncertified teacher is void. Wells v. People, 71 Ill. 532 (1874). 
55 Tuy. Rev. Stat. c. 122, § 22-7 (1957). 

56 Id. § 22-4. 


57 People ex rel. Fursman v. City of Chicago, 278 Ill. 318, 116 N.E. 158 (1917). The 
present force of this decision has been questioned by some writers. See Messick, THE 
DiscrETIONARY Powers or ScHoot Boarps 78 (1949). 


58Irr, Rev. Stat. c. 122, § 22-2 (1957). 

59 Td. § 22-8. 

60 Td. § 22-6. 

61 Jd. § 23-5. See discussion at note 65 infra. 

62 Tur, Rev. Srat. c. 122, § 22-3 (1957). 

68 Jd. § 23-1. 

6 1d. § 23-2. 

6 In this case, the board unsuccessfully sought to refuse to issue salary warrants 
to its teachers on the ground that it would prevent the sale of its tax anticipation war- 
rants. People ex rel. Mereness v. Board of Educ., 349 Ill. 291, 182 N.E. 383 (1932). 

66 Phelps v. School Dist., 302 Ill. 193, 134 N.E. 312 (1922). 

87 Ibid. The reference to fire is dictum. 

68 Boards of directors have an undoubted right to rehire a teacher once the present 
contract of employment has expired, and may dismiss prior to expiration of the contract 
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the case of boards of education, is subject to the Teacher Tenure Law.® 

The authority of the board to employ janitors and other custodial and 
maintenance employees may be implied from the power to repair and im- 
prove school houses 7° and to control and supervise them,” although there 
are no holdings specifically spelling out this authority.”* The employment 
of clerical personnel is likewise not specifically authorized in the School 
Code and apparently arises by implication from the many record-keeping 
requirements imposed on school districts.7* Tradesmen must be paid the 
prevailing wage in the community unless work is solely maintenance 
work."# 

Portions of this subject are covered more exhaustively elsewhere in 
this symposium.”5 


School Sites 


By action of the Seventieth General Assembly, a school board may 
now select and purchase a school site without authorization by referen- 
dum.”* The title vests in such case in the county board of school trustees,”7 
but is subject to full use and control by the school district.7* When a site 
cannot be acquired by negotiation, it may be obtained through condem- 
nation proceedings brought in the name of the county board of school 
trustees. The right to condemn may, however, be lost by the district 
entering into possession of the premises under an agreement with the 
owner.®® The right to acquire sites by condemnation is restricted to sites 


for incompetency, cruelty, negligence, immorality, or other sufficient cause. Inu. Rev. 
Stat. c. 122, § 6-36 (1957). 

69 Id. § 7-16. For a discussion of tenure, see discussion beginning at p. 402 supra. 
See also Byers, Teacher Tenure Law, 45 Itt. B.J. 810 (1957). 

7 Tri. Rev. Stat. c. 122, § 6-40 (1957). 

Id. § 6-43. 

7 See School Directors v. Hentz, 57 Ill. App. 648, 650 (4th Dist. 1894): “We are 
not prepared to hold that school directors can not lawfully employ persons, even 
teachers, to cleanse school rooms and render them fit for use as such.” 

8 E.g., Int. Rev. Stat. c. 122, § 7-15 (1957) (annual report); id. § 18-14 (state aid 
claims); id. § 29-8 (transportation); id. § 12-25 (handicapped children). 

4 Id. c. 48, §§ 39S-1 to -12. The Attorney General has so ruled. Int. Atr’y GEN. 
Ops. 170 (1941). 

™ See Reno, Duties and Rights of School Personnel, supra p. 387. 

76 Tur. Rev. Srat. c. 122, §§ 6-24, 7-17 (1957). Both of the foregoing sections were 
amended twice by the 70th General Assembly, but the last amendment adopted by the 
legislature, S.B. No. 886, effected the changes referred to. 

7 Tut. Rev. Stat. c. 122, § 4B-26 (1957). Title to land in counties of 180,000 in- 
habitants or more is still vested in township trustees. Cf. id. § 14-1. 

78 Alderman v. School Directors, 91 Ill. 179 (1878). 

79 Tit. Rev. Stat. c. 122, §§ 14-7, 7-17 (1957). 

80 Trustees of Schools v. Clippinger, 404 Ill. 202, 88 N.E.2d 451 (1949). 
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within the school district or not more than two miles outside the district.®! 

School districts may also acquire sites for playgrounds and athletic 
fields,®* for the erection of structures for the vocational training of pupils 
and, if authorized by referendum, to house the superintendent, principal, 
or teachers of the district.*4 

The board is authorized to determine that a site has become un- 
necessary ® and to direct the trustees of schools to sell after a referendum, 
where required by statute,8* or exchange it for another site with another 
school district.87 


School Buildings and Appurtenances 


The school board may construct school buildings upon school sites 
after an approving referendum.’8 Once the people have authorized the 
erection of the building the board may use its discretion as to the character 
and cost of the building in absence of a specific limitation in ballot or bond 
resolution.8® Building plans are required to be prepared by an architect, 
who also must supervise construction,®® and must be approved by the 
county superintendent of schools.®1 The board may not specify that only 
union labor may be employed on the job,®? but both the school district and 
the contractor are required to pay the prevailing rate for employees em- 
ployed in public works other than maintenance work.®* There is no statu- 


81 Ip. Rev. Stat. c. 122, § 15-21 (1957). In the latter case, the site cannot exceed 20 
acres in area. 

82 Id. § 14-9, 

83 Jd. § 7-20. This power is limited to districts operating under a board of educa- 
tion meeting certain budgetary requirements. 

%4 Id. § 7-18. 

8 Int. Rev. Stat. c. 122, § 6-44 (1957). 

86 Jd. §§ 4-22, 4-23. Except when sold to another school district, a public sale is 
necessary. 

87 Id. § 4-22.1. 

88 Id, §§ 6-24, 7-17. If the construction of a building is not authorized by referendum 
the board may not erect even a temporary building. Bohn v. Stubblefield, 238 Ill. App. 
453 (3d Dist. 1925). 

89 Hartmann v. Pesotum School Dist., 325 Ill. 268, 156 N.E. 283 (1927) (board may 
use building fund levy in addition to bond proceeds to complete building); People 
ex rel. Salm v. Scott, 300 Ill. 290, 133 N.E. 299 (1921); Lee v. Board of Educ., 234 Ill. 
App. 141 (3d Dist. 1924) (board may construct addition to presently existing building 
from building fund levy without approving referendum). Cf. Kuykendall v. Hughey, 
224 Ill. App. 550 (4th Dist. 1922). 

Trt. Atr’y Gen. Ops. 236 (1955). All doors must open outward. Inu. Rev. Star. 
c. 111, § 1 (1957). 

91 Td. c. 122, §§ 3-38, 6-24, 7-17. 

82 Adams v. Brenan, 177 Ill. 194, 52 N.E. 314 (1898). The court found that such 
a provision limited competition in public work to the detriment of the taxpayer. 

$8 Tr, Rev, Stat. c. 48, §§ 39S-1 to -12 (1957). 
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tory requirement for the taking of sealed competitive bids,®* nor of award 
to the lowest bidder.®* Prudence and consideration for public funds dictate 
such a course, however, where a substantial sum is involved. 

In all instances, performance bonds are required, conditioned upon 
payment of subcontractors and materialmen,®* in order to protect these 
persons, who have no lien rights against a public body.®? Race discrimina- 
tion is prohibited with respect to hiring on public work.®§ 

Boards are authorized to repair and improve existing school buildings. 
This authority has been construed to permit building additions to existing 
buildings without further authorization by referendum.’ Boards have 
authority to keep and maintain in good repair all division fences? and, 
in school districts of less than 25,000 inhabitants, to construct sidewalks, 
bridges, culverts, and other approaches less than 500 feet in length and 
costing not in excess of $2,000.19 The latter provision has been construed 
not to include the graveling of a public road.1% 

School boards have rather sweeping powers to acquire property for 
use for school purposes by means of lease. This policy arises perhaps from 
the realization that a board cannot always obtain the necessary approval of 
the electorate for the construction of a school building and needs some 
auxiliary method of providing classroom facilities. In the early case of 
Millard v. Board of Educ.,° the supreme court found an implied power 
to lease arising from the statutory provision making it the duty of the 
board to establish and support free schools not less than six nor more than 
ten months per year. The Attorney General, in a 1932 opinion, recog- 
nized the continued vigor of this rule.!°* Today the implied power to 
obtain use of property by lease is supplemented in a number of ways: the 
school district may lease to or from the United States; 1°’ it may lease 
property from the Illinois Building Commission;!°° and unless forbidden 


% Goss v. Board of Educ., 247 Ill. App. 58 (1st Dist. 1927). 

% Smith v. Board of Educ., 405 Ill. 143, 89 N.E.2d 893 (1950). 

6 Try. Rev. Stat. c. 29, § 15-16 (1957). 

% Fodge v. Board of Educ., 309 Ill. App. 109, 32 N.E.2d 650 (1st Dist. 1941). 

98 Itt. Rev. Stat. c. 29, § 17 (1957). 

% Jd. c. 122, § 6-40. 

100 Tee v. Board of Educ., 234 Ill. App. 141 (3d Dist. 1924). 

101 Try. Rev. Stat. c. 122, § 6-30 (1957). 

102 Td. § 6-50. 

103 Tp1, Atr’y GEN. Ops. 763 (1933). 

104 See Bohn v. Stubblefield, 238 Ill. App. 453 (3d Dist. 1925). 

105 121 Tl. 297, 10 N.E. 669 (1887). 

106 Tir, Atr’y Gen. Ops. 346 (1932). However, it was ruled that the power to 
lease does not include the power to erect a temporary building. 


107 Try, Rev. Stat. c. 122, § 14-8 (1957). 
108 JJ, §§ 15-22, 38-1 to -20. 
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by “backdoor referendum,” it may lease property for a period not exceeding 
twenty years.10 

Leases may also be used as a method of handling school property when 
the property is temporarily not in use for school purposes. Temporary use 
by religious groups, evening schools, and social organizations, and the con- 
ducting of such recreational, social, and civic activities as the board deems 
proper in school buildings are specifically authorized by statute.° This 
authorization has been construed to include use of gymnasia.141 School 
boards may lease school property to other school districts and municipali- 
ties for terms not exceeding three years on a determination that the prop- 
erty will not be needed by the district during the term of the lease.? By 
contrast, a school district may not, however, enter into an agreement for 
the joint use of a library with a private junior college.1!* 


Equipment, Supplies, and Services 


School boards of community consolidated districts, community unit 
districts, consolidated districts, and consolidated high school districts are 
required to provide free transportation of public school pupils residing at 
a distance of one and one-half miles or more from school.1!4 They are 
also required to pick up pupils along the route who attend schools other 
than the public school and live more than one and one-half miles from 
such school.!5 In the case of other type districts, the boards are not re- 
quired to provide such transportation, but may do so if they so elect.1!® 
Flowing from these requirements and authorizations, the district may pro- 
vide free transportation for its pupils to the schools of other districts pro- 
viding the other districts will accept them; !17 it may provide transportation, 
either free or at a fee to cover transportation costs for cistances under one 
and one-half miles; 118 it may enter into contracts, not in excess of three 


109 1d. § 6-43.2. 

110 7d, § 6.43. 

111 Ip, Atr’y Gen. Ops. 321 (1927). 

12Trr, Rev. Stat. c. 122, § 6-43.1 (1957). Parenthetically, it should be noted that 
trustees of schools may also lease school property. Id. §§ 4-27, 13-3. 

118 Schuler v. Board of Educ., 370 Ill. 107, 18 N.E.2d 174 (1938). 

114Trp, Rev. Stat. c. 122, § 29-5 (1957). Except as provided in § 29-9, the board 
may not invade another district and provide transportation to entice its pupils to attend 
a school outside the district of residence of the pupils. Steele v. Board of Educ., 285 
Ill. App. 448, 2 N.E.2d 118 (2d Dist. 1936). 

145 Ipr, Rev. Stat. c. 122, § 29-7 (1957). 

116 Jd. § 6-53 (districts operated by both three and seven boards); id. § 11-7 (non- 
high school districts). 

117 Jd, § 6-53. See People ex rel. Gamble v. McKinstry, 379 Ill. 528, 42 N.E.2d 68 
(1942). However, the board may in its discretion refuse to transport pupils to another 
pong district. People ex rel. Ball v. Johnson, 341 Ill. App. 423, 94 N.E.2d 444 (2d Dist, 
1950). 

118 Try, Rev. Stat. c. 122, § 29-4.1 (1957). 
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years, with other school districts to provide transportation; 14° and it may 
purchase buses for cash or by contract not extending over three years.'2° 
No statutory authority or decision of our appellate courts or of the supreme 
court is found with reference to the rental of school buses, but the authority 
would seem to be implied from the authorization to the school board “to 
provide free transportation.” 21 

Another auxiliary duty of the district is the operation of a school 
lunch program, once forbidden,!22 but now fully authorized.!28 To this 
end the district may purchase equipment and hire personnel.!24 

Likewise the school board is authorized to purchase text books and 
provide them free of charge to those whose parents are unable to buy 
them ?25 and to rent them to other pupils.!2® However, school board powers 
in this field are somewhat circumscribed. Unless the school district has 
adopted a referendum providing for furnishing free text books to its pupils, 
the board may not furnish free text books to others than indigents.127 
Moreover, in this instance, book purchases are limited to books which are 
filed with the office of the State Superintendent of Public Instruction, prices 
listed, and a bond filed.128 Once a board has adopted a text book, it shall 
notify the Superintendent of Public Instruction and shall continue to use 
such book for at least five years.12® The reason for the rule is “to save ex- 
pense to parents of small means” and because “it was considered detrimental 
to the pupils to change their text books too frequently.” 18° Textbooks 
have been broadly defined to include writing-books for penmanship instruc- 


119 Jd. § 29-9, 

120 Jd. § 7-21. The board has no implied power to purchase conveyances. In Mills 
v. School Directors, 154 Ill. App. 119 (2d Dist. 1910), the court made this interesting 
observation, “To secure the right and opportunity of equal education does not require 
that the children should be hauled to school any more than it would require that the 
directors should clothe them or furnish meals.” See also Itt. Atr’y Gen. Ops. 31 (1919- 
1920). In spite of this judicial expression, the legislature not only has determined that 
free transportation is appropriate in certain instances, but with the lunch program, 
recognizes the need for the furnishing of meals, even outside the public schools. See 
§§ 712-1 to -9, and § 6-57 of the School Code. 

121 Jd. § 6-53. The implied power in this field is analogous to the implied power to 
lease buildings. See discussion at p. 422 supra, with reference to the Millard case. 

122Trr, Atr’y Gen. Ops. 31 (1919-1920). This opinion stated that a school district 
could not provide free lunches. 

123 Tp. Rev. Stat. c. 122, § 6-57 (1957). 

124 Ibid. 

125 1d. § 6-26. 

126 Id. § 6-56. 

127 Segar v. Board of Educ., 317 Ill. 418, 148 N.E. 289 (1925); Harris v. Kill, 108 
Ill. App. 305 (1st Dist. 1903). 
128 Tuy. Rev. Stat. c. 122, § 28-1 (1957). 
129 Id. § 28-6. 
480 People ex rel. Mack v. Board of Educ., 175 Ill. 9, 51 NE. 633 (1898). 
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tion.181_ The school district may itself handle the resale of the book to its 
pupils through its contingent fund or designate a dealer to do so,!5? and 
it may use its contingent fund to repurchase books from families leaving 
the district.1%8 From the foregoing it may be concluded that there are 
strong inducements for obtaining authority to provide for free textbooks. 

The authority of the school board to purchase necessary fixtures, furni- 
ture, apparatus, libraries, and fuel is contained in section 6-40. It should be 
noted, however, that the board must purchase coal mined in the State of 
Illinois unless the cost of Illinois coal is more than ten per cent greater than 
the cost of coal mined elsewhere, including transportation.1*4 The statutes 
also provide specific authority for the purchase of flags,!®° obtaining a 
safe supply of drinking water,!#* and the payment of election costs.1*7 The 
board may sell at public or private sale any personal property belonging to 
the school district and not needed for school purposes.1#8 

Except in Chicago,!8® the office of school board attorney is not 
statutory; however the authority to employ an attorney appears to be rec- 
ognized generally by virtue of the board’s need for legal advice,!#° except 
as to tax objections, where the Attorney General has ruled that the state’s 
attorney must represent the school district.1* 

As mentioned above, the board is required to employ an architect to 
prepare building plans and supervise construction,!*? and effective July 1, 
1959, an accountant must be hired to make an annual audit of the board’s 
accounts,.148 

In caring for the health of the pupils, a board may employ dentists, 
registered professional nurses,!4° and physicians and surgeons,'4* by virtue 


181 bid. 

182Trr, Rev. Stat. c. 122, § 28-9 (1957). 

183 JJ, § 28-10. 

184 Jd. § 15-17; id. c. 29, §§ 36-39. 

185 Id. c. 56%, § 3-3a. 

186 Trp, Rev. STAT. c. 122, § 6-31 (1957). 

187 Td. c. 46, § 14-11. 

188 JJ, c. 122, § 6-41. 

189 Jd. § 34-11. 

140 See Ottawa Gas Light & Coke Co. v. People, 138 Ill. 336, 27 N.E. 924 (1891) 
(right of county board to employ attorney approved); Lynn v. Trustees of Schools, 
271 Ill. App. 539 (4th Dist. 1933) (right of township school trustees to employ an 
attorney). 

141 Ir, Atr’y Gen. Ops. 66 (1953). 

142 Tr, Atr’y Gen. Ops. 236 (1955). 

143 Tr1, Rev. Stat. c. 122, § 3-21 (1957). 

144 1d, § 6-52. 


145 1d, § 6-54. 
146 Id. § 6-55, 
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of express statutory provisions. Such matters were once considered for- 
bidden, as beyond the express powers of the board.!47 

Recently school boards were authorized to make contracts to procure 
television broadcasts in the education program of the schools.148 This 
represents a much different conception of public education than that ex- 
pressed in a 1934 Attorney General’s opinion, which forbade Illinois Nor- 
mal University from building a radio station and leasing it to a private 
concern in order “to present agricultural, literary and musical programs.” 
While the proposed lease to and operation by a private party was principally 
responsible for the adverse opinion, the Attorney General also stated that 
while a radio station might be “within the objects of the university,” he 
found “no case” and knew of “no instance where any school has been 
permitted to go that far.” 149 


Insurance 


School boards have authority to obtain insurance to provide medical 
and hospital service for pupils injured while participating in athletic con- 
tests, the premiums for such insurance being payable only from funds de- 
rived from athletic activities,° to insure the district against liability of the 
district, its agents and employees resulting from use of the school bus 15! 
or from the acts of school employees in the discharge of their duties.15? 
With respect to the two latter types of insurance mentioned, the insurer is 
required to waive any defense based on non-liability of the school district 
as an agency of the state engaged in governmental functions. 


GENERAL LIMITATIONS ON THE SUBSTANTIVE Powers OF SCHOOL Boarps 


The substantive powers of the school board to contract considered 
above must be exercised without encroaching upon certain prohibited 
areas. It is our purpose to examine briefly those areas, which are three in 
number. 


Contracts With School Board Members and Employees 


School board members may not enter into valid contracts with the 
school district since they are forbidden by statute so to do.153 However 





147 Ip, Atr’y Gen. Ops. 274 (1926) (employment of school nurses forbidden); ILL. 
Artr’y GEN. Ops. 441 (1919-1920) (equipping of dental office forbidden). 

148 Ip1, Rev. Stat. c. 122, § 6-60 (1957), approved July 6, 1955. 

149TpL. Atr’y GEN. Ops. 193 (1934). 

150 Trp. Rev. Stat. c. 122, § 15-19 (1957). 

151 Jd, § 29-1 1a. 

152 Jd, § 6-35.1. See discussion at pp. 432-34 infra. 

158 JJ, §§ 6-14. See Kinley, Self-Dealing by School Board Members, 45 It. B.J. 
168 (1956); Inu. Atr’y Gen, Ops. 205 (1931). 
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this rule does not prevent a board from employing or contracting with 
the wife of a board member so long as this is not a subterfuge.!*4 District 
school officers and teachers are forbidden to be interested in the sale, pro- 
ceeds, or profits of any book, apparatus, or furniture to be used in the 
school with which such officer or teacher is connected,!*> but apparently 
sales not involving the school with which the officer or teacher is con- 
nected or sales of merchandise other than the items listed are not for- 
bidden. Likewise, school employees other than teachers and officers are 
not prevented from making any type of sales to schools. 


Contract Binding Future School Boards 


School lawyers know that teacher’s contracts made for the ensuing 
year before the April election are invalid. The reason is stated in Davis v. 
School Directors,** as follows: 


“It becomes manifest that if, just before the school year ends, two 
directors were to employ teachers and make all contracts of every kind 
for the ensuing year, against objections of the other director, and one 
of those making such contracts should not be re-elected, and his suc- 
cessor was opposed to all of the contracts thus made, the school and the 
affairs of the district would, during the year, be governed and con- 
trolled by but one director. To suffer such contracts to be made would 
take the control of the affairs of the district from the board organized 
and empowered to control the schools of the district, and thus by this 
means thwart the object and evident intent of the statute.” 157 


Except as noted below, a board cannot enter into a long term lease,15* 
nor can it enter into a lease whereby the lease payments will purchase the 
building.15® The authorization of the board to send a child outside the 
district to a school for the deaf must be on annual basis.® 

Conversely, the board may contract for the repair and renovation of 
buildings in the district even though the contract will take more than one 
year to perform. 


“It certainly never was intended that a board of education should 
only have power to contract for improvements and repairs which 


154 Tp. Atry Gen. Ops. 193 (1951); Inu. Atr’y Gen. Ops. 285 (1928). 

155 Ir1, Const. art. 8, § 4; Inu. Rev. Stat. c. 122, § 15-8 (1957). 

186.92 Tl]. 293 (1879). 

157 Jd. at 296. To the same effect are Stevenson v. School Directors, 87 Ill. 255 
(1877); School Directors v. Hart, 4 Ill. App. 224 (2d Dist. 1879); Cross v. School 
Directors, 24 Ill. App. 191 (4th Dist. 1887); Int. Atr’y Gen. Ops. 246 (1931). 

158]rr, Atr’y Gen. Ops. 422 (1932). Cf. Int. Rev. Srat. c. 122, § 34-20 (1957), 
granting power to the board of education of Chicago to make a long-term lease. See 
also note 162, infra. 

159 Try, Atr’y Gen. Ops. 517 (1929). 

100 Tr1, Atr’y Gen. Ops. 92 (1926). 
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must be completed within the ensuing year. If the repairs are begun it 
is not essential to the validity of the contract that they be completed 
within the year.” 16 


A review of the existing law in this field seems to indicate that a con- 
tract extending its operation during the existence of a future board is 
valid if (1) the performance commences during the term of the old board, 
and (2) the contract is not a subterfuge. Some statutory exceptions, par- 
ticularly with reference to special types of long term leases, do exist.1® 


Obligations Exceeding Debt Limits 


School districts are subject to a debt limitation of two and one-half 
per cent of the value of taxable property therein, exclusive of indebtedness 
of the district, for acquiring or improving sites, constructing or improving 
school buildings, or establishing a working cash fund. Including the 
bonded indebtedness, the district would be subject to the constitutional 
limit of five per cent.1®* Indebtedness incurred in excess of the statutory 
limit is, of course, void,’® and the execution of a contract whereby the 
district agrees to pay for services or materials constitutes the creation of 
indebtedness.1& However, the issuance of tax anticipation warrants 1® or 
refunding bonds !® is not the creation of an additional debt, and any debt 


created is valid to the extent it is within the debt limit of the district creating 
it.169 


161] Jewellyn v. Board of Educ., 324 Ill. 254, 261, 154 N.E. 889, 891 (1926). 

162Tr1, Rev. Stat. c. 122, § 6-43.1 (1957) (lease to another municipality); id. § 
6-43.2 (lease by “backdoor” referendum). 

163 JJ, c. 113, §§ 44, 44.2. 

164 Tr1. Const. art. IX, § 12. 

165 Ohio Life Ins. Co. v. Board of Educ., 387 Ill. 159, 55 N.E.2d 163 (1944), cert. 
denied, 323 U.S. 796, 65 Sup. Ct. 439 (1945); People ex rel. Morse v. Orvis, 358 Ill. 408, 
193 N.E. 213 (1934). 

166 Culbertson v. City of Fulton, 127 Ill. 30, 18 N.E. 781 (1888). 

167 Thorp v. Board of Educ., 404 Ill. 588, 90 N.E.2d 71 (1950). 

168 Prohm v. Non-High School Dist. No. 216, 7 Ill. 2d 421, 432, 130 N.E.2d 917, 
923 (1955): “The effect of refunding the debt was only to alter the form of the obliga- 
tion and not to create a new obligation.” 

169 Wabash R.R. v. People ex rel. Reed, 202 Ill. 9, 66 N.E. 824 (1903); Culbertson 
v. City of Fulton, supra note 166. See also Watts, Legal Aspects of School Finance, 
supra at p. 378. 











TORT LIABILITY OF SCHOOLS 


BY JOHN L. FRANKLIN * 


THE SCHOOL, particularly in Illinois, for reasons to be adverted to, has 
not been much heard from in the field of tort law, but there are rumblings 
that may presage greater activity. Mass transportation of pupils to central- 
ized educational facilities and multiplication of vocational courses, with 
attendant dangers incident to operation of motor vehicles and industrial 
machinery, yearly increase the personal injury toll. At the same time, a 
growing social sensitivity demands that the public alleviate all individual 
hardship. The result is that tort litigation involving the school is increasing 
in other states, and Illinois is showing signs of following the trend. A new 
field of service for the lawyer is thus in the making, and the school and 
trial lawyer must not only give attention to the law as it is in Illinois, but 
to the trend being established elsewhere as well. 

Logically, the school’s liability for torts must be discussed under two 
heads: tort claims against the school district or its governing board; and 
similar claims against its officers, employees, and teachers. A third category 
might well be a discussion of tort claims against pupils, but in recognition 
of the fact that the pupil’s relationship to the school does not seem to have 
altered his tort liability, only the first two of these three divisions will be 
treated. 


IMMUNITY 


At the outset an anomaly must be noted. By far the greatest deterrent 
to litigation involving the school district or its governing board? has been 
the medieval refuge rex non potest peccore, which, although denied applica- 
tion to schools throughout the motherland of our law,? has been freely 
applied in most of the states. That this is done by some democratic para- 
phrasing or rephrasing of the ukase that the king can do no wrong does 
not eliminate the anomaly which arises from the fact that although the king 


* JOHN L. FRANKLIN. LL.B. 1928, J.D. 1933, University of Illinois; 
Chairman, School Law Committee, Illinois State Bar Association (1956- 
1957); attorney-at-law, Champaign, Illinois. 


1 Governing boards in Illinois consist of variously denominated school directors 
and boards of education. Districts under 1,000 in population are governed by “School 
Directors,” districts over 1,000 by “Boards of Education.” Itt. Rev. Strat. c. 122, §§ 6-1, 
7-1 (1957). 

2 Weston v. London County Council, [1941] 1 K.B. 608; MacDonald’s Tutor v. 
Inverness County Council, [1937] S.C. 69, 19 (Scot.); Stevenson v. Toronto Bd. of 
Educ., [1919] 46 Ont. L.R. 146, 49 D.L.R. 673; City of Chicago v. City of Chicago, 243 
Ill. App. 327 (1st Dist. 1927); Enc. anp Ernys. Dic. 38 (Supp. 1941). 
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has long since lost this and most other prerogatives in the country from 
which the doctrine is borrowed, his successors “the sovereign people” still 
enjoy it here. Neither does it make the anachronistic doctrine of an era in 
which it was supposed or at least said that “the king could do no wrong” 
any more acceptable because it is dressed in modern, democratic terms. 

Illinois itself paid early lip service to this shibboleth, though choosing 
its own democratic variant expression, in Kinnare v. City of Chicago® 
In dismissing a suit by the administrator of the estate of a workman who 
fell from a roof of a school the court said: 


“Tt therefore appears the appellee board is a corporation or quasi 
corporation created, nolens volens, by the general law of the State to 
aid in the administration of the State government, and charged, as 
such, with duties purely governmental in character. It owns no prop- 
erty, has no private corporate interests, and derives no special benefits 
from its corporate acts. It is simply an agency of the State, having 
existence for the sole purpose of performing certain duties, deemed 
necessary to the maintenance of an ‘efficient system of free schools’ 
within the particular locality in its jurisdiction. The State acts in its 
sovereign capacity, and does not submit its action to the judgment of 
courts and is not liable for the torts or negligence of its agents, and a 
corporation created by the State as a mere agency for the more efficient 
exercise of governmental functions is likewise exempted from the obli- 
gation to respond in damages, as master, for negligent acts of its servants 
to the same extent as is the State itself, unless such liability is expressly 
provided by the statute creating such agency. [Citing authority.]” 4 


In the Kinnare case, the court discussed the odd American doctrine 
which generally invests subdivisions of the state, such as counties, townships, 
drainage districts, and school districts, with the mystical shield called 
“immunity of the sovereign” while denying it to cities, towns, and villages. 
In doing so, the doctrine makes the distinction, though hardly upon dialectic 
grounds, that the former are quasi municipal corporations created nolens 
volens against the will of the inhabitants and are required to exercise part 


$171 Ill. 332, 49 N.E. 536 (1898). 
41d. at 334-35, 49 N.E. at 536-37. Other cases discussing or applying the same 
doctrine are Lindstrom v. City of Chicago, 331 Ill. 144, 162 N.E. 128 (1928); Elmore v. 
Drainage Comm’rs, 135 Ill. 269, 25 N.E. 1010 (1890); Lincke v. Moline Bd. of Educ., 
245 Ill. App. 459 (2d Dist. 1927); City of Chicago v. City of Chicago, supra note 2. 
The injustice arising from the Kinnare case has, of course, been remedied by the 
automatic application of the Workmen’s Compensation Act to school districts. ILL. 
Rev. Srat. c. 48, § 138.3 (1957). In Board of Educ. v. Industrial Comm’n, 392 Ill. 261, 
64 N.E.2d 374 (1945), the court recognized the general coverage of teachers but denied 
recovery because the teacher was on her way to work and off school premises, hence 
not in the course of her employment when her injuries occurred. Another similar case 
is Klug v. Industrial Comm’n, 381 Ill. 608, 46 N.E.2d 38 (1943). In Board of Educ. v. 
Industrial Comm’n, 301 Ill. 611, 134 N.E. 70 (1922), a manual training teacher, injured 
by a buzz saw, was allowed recovery of benefits. 
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of the sovereign’s power, while the latter are municipal corporations created 
in invitum with the consent of the inhabitants and are permitted, but not 
required, to exercise such powers as they are granted. From this it is con- 
cluded that the former are clothed with immunity from suit while the latter 
are not. If this does not satisfy the logician, it must nevertheless be accepted 
by the lawyer.5 


The Charitable Trust Doctrine 


But the doctrine of the dark ages that the sovereign can do no wrong 
has not proved to be an entirely satisfying reason for granting immunity, 
so that frequently the Illinois courts chose to state and apply the rule with 
no more explanation than the application of precedent ® and came finally 
to a repudiation of the whole concept of non-liability as a result of sov- 
ereignty. In doing so, they reverted to a rationale lightly touched upon 
in earlier cases and borrowed from the line of cases exempting charities 
from tort liability. In common with many other states, Illinois has long 
protected charities against diversion of its funds to payment of tort claims 
by recognizing that these funds were donated for the purposes served by 
the charity, hence were held in trust for these purposes and therefore not 
available for payment of tort claims. An examination of the leading Illinois 
case in this field will be a proper prelude to referring to this new develop- 
ment. In Parks v. Northwestern University,” where a dental student sued 
for damages arising from a laboratory explosion which cost him an eye, 
the court in dismissing the cause said: 


“The funds and property thus acquired are held in trust, and cannot 
be diverted to the purpose of paying damages for injuries caused by 
the negligent or wrongful acts of its servants and employees to per- 
sons who are enjoying the benefit of the charity. An institution of 
this character, doing charitable work of great benefit to the public 
without profit, and depending upon gifts, donations, legacies and be- 
quests made by charitable persons for the successful accomplishment 
of its beneficial purposes, is not to be hampered in the acquisition of 
property and funds from those wishing to contribute and assist in the 
charitable work, by any doubt that might arise in the minds of such 
intending donors as to whether the funds supplied by them will be ap- 


5Other cases discussing and applying this distinction are Leviton v. Board of 
Educ., 374 Ill. 594, 30 N.E.2d 497 (1940); Elmore v. Drainage Comm’rs, supra note 4; 
Lincke v. Moline Bd. of Educ., supra note 4; City of Chicago v. City of Chicago, supra 
note 2. 

6 The rule was applied in denying liability of the school district for diversion by 
the officers of funds properly payable to holders of tax anticipation warrants in 
Schreiner v. City of Chicago, 406 Ill. 75, 92 N.E.2d 133 (1950); Edward J. Berwind, Inc. 
v. Chicago Park Dist., 393 Ill. 317, 65 N.E.2d 785 (1946); Chicago City Bank & Trust 
Co. v. Board of Educ., 386 Ill. 508, 54 N.E.2d 498 (1944). 

7218 Ill. 381, 75 N.E. 991 (1905). 
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plied to the purposes for which they intended to devote them, or 
diverted to the entirely different purpose of satisfying judgments re- 
covered against the donee because of the negligent acts of those em- 
ployed to carry the beneficient purpose into execution.” § 


The Impact of Liability Insurance 


The doctrine thus expressed in the Parks case served very well to 
preserve trust funds, but with the greater prevalence of liability insurance 
and the development of a social conscience which abhorred the hardships 
imposed by injuries going uncompensated for no better reason than that the 
tortfeasor was a charitable rather than a business corporation, courts began 
to modify the doctrine to permit recovery when insurance proceeds were 
available for payment to the claimant.® In deciding Moore v. Moyle} in 
1950 the Supreme Court of Illinois had its first opportunity to clear up the 
conflict of authority which had developed in the appellate courts. There 
a complaint similar to that in the Parks case was filed by a physical educa- 
tion student who fell from a trapeze at Bradley University. It did so by 
allowing a recovery upon the complaint which set forth that liability in- 
surance existed which was available to satisfy the judgment, thus leaving 
the trust funds untouched and the reason for non-liability barren. In so 
deciding, the court threw off the chains of stare decisis in the following 
language: 

“We are of the opinion there is no justification for absolute im- 
munity if the trust is protected, because that has been the reason for 
the rule of absolute immunity. Reason and justice require an extension 
of the rule in an attempt to inject some humanitarian principles into 
the abstract rule of absolute immunity. The law is not static and must 
follow and conform to changing conditions and new trends in human 
relations to justify its existence as a servant and protector of the people 
and, when necessary, new remedies must be applied where none exist. 

“From a careful analysis of the many cases, we are of the opinion 
that the law in Illinois is that the trust funds of charitable corporations 
are immune from liability for the torts of the corporation’s employees 
and agents. Beyond that, the rule of respondeat superior is in effect. 

“It appears that the trust funds of Bradley will not be impaired or 
depleted by the prosecution of the complaint, and therefore it was 
error to dismiss it.” 44 


The stage was then set for the application of the rule, thus established 


8 Jd. at 385, 75 N.E. at 993. 
®See Piper v. Epstein, 326 Ill. App. 400, 62 N.E.2d 139 (1st Dist. 1945), holding 
that liability insurance did not give rise to liability. See Wendt v. Servite Fathers, 332 
Ill. App. 618, 76 N.E.2d 342 (1st Dist. 1947), holding that liability insurance did give 
rise to liability. 
10405 Ill. 555, 92 N.E.2d 81 (1950). 
11 Jd, at 565-66, 92 N.E.2d at 86-87. 
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for charities protected by liability insurance, to the school, and this was 
accomplished two years later in Thomas v. Broadlands Commun. Consol. 
School Dist.12 There Justice O’Connor first repudiated the “sovereignty” 
of a school district as a ground of non-liability as a “survival of the medieval 
idea that the sovereign power can do no wrong,” and then concluded that 
“there is no sound justification or reason for absolute immunity if the 
public funds are protected.” 


“Immunity of Collection” 


While this well-reasoned opinion is a departure from the former rule 
of absolute immunity and the rule it sets forth has never been considered 
by the Supreme Court of Illinois, it has been followed and in fact extended 
by a decision of a district court of the United States.13 In this case the law 
in Illinois was interpreted to remove all tort immunity from the school and 
to substitute one of immunity of collection only so that it was held to be 
unnecessary to aver that insurance existed, the resultant judgment being 
held to be collectible only from insurance proceeds. Thus, the Illinois cases 
were carried to their logical conclusion. In effect, the Broadlands case was 
codified by the legislature in an amendment to the School Code effective 
July 13, 1953 14 and may be accepted as the law. As a result of this statute 


12 348 Ill. App. 567, 109 N.E.2d 636 (3d Dist. 1952). 

18 Tracy v. Davis, 123 F. Supp. 160 (E.D. Ill. 1954). 

14See Int. Rev. Stat. c. 122, § 6-35.1 (1957): “To insure against any loss or lia- 
bility of the school district or of any agent, employee, teacher, officer or member of 
the supervisory staff thereof resulting from the wrongful or negligent act of such agent, 
employee, teacher, officer or member of the supervisory staff, whether such wrongful 
or negligent act occurred within or without the school building, provided such agent, 
employee, teacher, officer or member of the supervisory staff was, at the time of such 
wrongful or negligent act, acting in the discharge of his duties within the scope of his 
employment and/or under the direction of the Board of School Directors. Such in- 
surance shall be carried in a company licensed to write such coverage in this State. 
Every policy for such insurance shall provide, or be endorsed to provide, that the 
company issuing such policy waives any right to refuse payment or to deny liability 
thereunder within the limits of said policy, by reason of the non-liability of the insured 
school district for the wrongful or negligent acts of its agents and employees, and its 
immunity from suit, as an agency of the state engaged in governmental functions.” 

See also id. § 29-1la: “Any school district, including any non-high school district, 
which provides transportation for pupils may insure against any loss or liability of 
such district, its agents or employees, resulting from or incident to the ownership, 
maintenance or use of any school bus. Such insurance shall be carried only in com- 
panies duly licensed and authorized to write such coverage in this state. Every policy 
for such insurance coverage issued to a school district shall provide, or be endorsed 
to provide, that the company issuing such policy waives any right to refuse payment 
or to deny liability thereunder within the limits of said policy, by reason of the non- 
liability of the insured school district for the wrongful or negligent acts of its agents 
and employees, and, its immunity from suit, as an agency of the state performing 
governmental functions.” See also id. § 15-19: “The school board of any school district 
may, in its discretion, provide medical or hospital service, or both, through accident and 
health insurance on a group or individual basis, or through non-profit hospital service 
corporations or medical service plan corporations or both, for pupils of the district in- 
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some school districts carry comprehensive liability policies and very widely 
carry policies protecting the public against damages flowing from the opera- 
tion of motor vehicles, particularly buses carrying pupils to and from 
school. 

In summarizing, it should be here pointed out that in denying recovery 
generally, Illinois is in harmony with the rule applied everywhere in the 
United States in the absence of statute, except New York alone, which 
adheres to the British rule of liability 5 to the extent of recognizing no 
immunity for acts of the board while extending such immunity to acts of 
its agents and employees. But even in New York the judicial rule has been 
reinforced by a statute,!® which in company with similar statutes in Cali- 
fornia 17 and Washington !8 expressly provides that suits may be maintained 
against school districts for damages suffered at the hands of their boards, 
officers, agents, and employees. 

It should also be noted, however, that other states have been somewhat 
more imaginative than Illinois in seeking out exceptions which might be 
cut out of their general immunity,!® thus indicating the courts’ discomfiture 
in applying a rule which leaves the private citizen, more often than not an 
immature child, without a remedy because of an abstract and at least non- 
humanitarian law. 


Personal Liability 


The remaining division of the school’s liability in the field of torts re- 
lates to that of its officers, teachers, and employees. Of course, the cloak 


jured while participating in any athletic activity under the jurisdiction of or sponsored 
or controlled by the district or the authorities of any school thereof. The cost of such 
insurance or of subscriptions to such non-profit corporations, when paid from the funds 
of the district, shall be paid from moneys derived from athletic activities. 

“Such insurance may be purchased from or such subscriptions may be taken in 
only such companies or corporations as are authorized to do business in Illinois.” 

15 Miller v. Board of Educ., 291 N.Y. 25, 50 N.E.2d 529 (1943); Herman v. Board 
of Educ., 234 N.Y. 196, 137 N.E.2d 24 (1922); Wahrman v. Board of Educ., 187 N.Y. 
331, 80 N.E. 192 (1907); Williams v. Board of Trustees, 210 App. Div. 161, 205 N.Y.S. 
742 (1924). 

16N. Y. Epuc. Law §§ 2560, 3023. 

17 CauiF. Epuc. Cope Ann. § 1007 (Deering 1952). 

18 Wasu. Rev. Cope § 4.08.120 (1951). 

19 See Douglas v. Hollis, 86 N.H. 578, 172 Atl. 433 (1934) (liability predicated upon 
proprietary nature of particular school activity). Liability based upon maintenance of 
a nuisance is discussed in Bush v. Norwalk, 122 Conn. 426, 189 Atl. 608 (1937); Watson 
v. New Milford, 72 Conn. 561, 45 Atl. 167 (1900); Ness v. Independent School Dist., 
230 Iowa 771, 298 N.W. 855 (1941); Miles v. City of Worcester, 154 Mass. 511, 28 N.E. 
676 (1891); McDonell v. Brozo, 285 Mich. 38, 280 N.W. 100 (1938); Bang v. Inde- 
pendent School Dist., 177 Minn. 454, 225 N.W. 449 (1929); Goldstein v. Philadelphia 
School Dist., 329 Pa. 71, 196 Atl. 863 (1938); Briegel v. Philadelphia, 135 Pa. 451, 19 
Atl. 1038 (1890); Folk v. Milwaukee, 108 Wis. 359, 84 N.W. 420 (1900). Liability based 
upon trespass is discussed in Daniels v. Board of Educ., 191 Mich. 339, 158 N.W. 23 
(1916); Ferris v. Board of Educ., 122 Mich. 315, 81 N.W. 98 (1899); Bohrer v. Village 
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of governmental immunity does not extend to protect the individual from 
personal liability for his tortious conduct. Accordingly, the only protection 
which officers, teachers, and employees of the school derive from their 
relationship is that afforded by the circumstance that their official duties 
may authorize or require the act of which complaint is made. 

Obviously the board member, teacher, or employee may, in connection 
with his work, drive an automobile negligently, burnish a floor too well, 
drop a tool carelessly, or do any other of the multitudinous acts from which 
tort litigation arises. His liability therefor will be unaffected by his relation- 
ship to the school. There is, therefore, no attempt to discuss such tortious 
acts, liability for which is unaffected by the relationship of the actor to the 
school.?° 

Expulsion 


While it has been observed that school admininstrators and teachers are 
widely concerned about variant situations in which personal liability might 
be imposed, the situations in which litigation has actually arisen and dam- 
ages recovered from such school-connected personnel on account of school- 
related activities are very limited. Almost all of this litigation arises in con- 
nection with the expulsion of pupils or their discipline, and this seems to 
be true throughout the United States and notably in Illinois. 

The problem of tort liability for expulsion of pupils is greatly simplified 
in this state by reason of section 6-38 of the School Code,” which spe- 
cifically confers upon the governing board the power “to suspend or expel 
pupils guilty of gross disobedience or misconduct” and further provides 
that “no action shall lie against them for such expulsion or suspension.” The 
leading case in Illinois on that subject is McCormick v. Burt,22 where, with- 
out the benefit of the above statute, the court recognized the right of 


of Inver Grove, 166 Minn. 336, 207 N.W. 721 (1926); Bartell v. School Dist., 114 
Mont. 451, 137 P.2d 422 (1943). An exhaustive annotation on the comprehensive subject 
“Tort Liability of Public Schools and Institutions of Higher Learning” is found in 160 
A.L.R. 7-246 (1946). 

20 An excellent annotation appears in 32 A.L.R.2d 1163 (1953), entitled “Personal 
Liability of Public School Officers, or Teachers or Other Employees for Negligence,” 
where all manner of tort situations are collected. Liability is generally imposed or 
not imposed upon considerations of general rules of negligence without extending any 
immunity to the actor, the only exception being that board members are clothed with 
immunity where liability is based upon application of the doctrine of respondeat 
superior. New York has a statute specifically saving harmless teachers and employees 
for negligence committed in the course of their duties. N.Y. Epucation Law §§ 2560, 
3023. New Jersey and Connecticut “save harmless” statutes protect only teachers and 
administrative personnel. N.J. Stat. ANN., § 18:5-50.4 (1940); Conn. Gen. Strat. tit. 
13, c. 71, §§ 1494, 1495 (1949), as amended. The Illinois statute, by authorizing boards 
to insure against the liability of “any agent, employee, teacher, officer or member of 
the supervisory staff thereof resulting from the wrongful or negligent act of such agent, 
employee, teacher, officer or member of the supervisory staff,” inferentially recognizes 
that such tort liability exists. ILL. Rev. Stat. c. 122, § 6-35.1 (1957). 


21 Tu. Rev. Stat. c. 122 (1957). 
22.95 Ill. 263 (1880). 
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school directors to exercise judgment and discretion in carrying out their 
general statutory powers. In the course of its stating the applicable rule of 
law the court paid a much-deserved compliment to school board members 
who accept the responsibilities of their offices without pecuniary reward: 


“In such cases the law seems to be well settled there can be no action 
maintained against school officers where they act without malice. 

“The rule is certainly a reasonable one. A mere mistake in judgment, 
either as to their duties under the law or as to facts submitted to them, 
ought not to subject such officers to an action. They may judge 
wrongly, and so may a court or other tribunal, but the party com- 
plaining can have no action when such officers act in good faith and 
in the line of what they think is honestly their duty. Any other rule 
might work great hardship to honest men who, with the best of motives, 
have faithfully endeavored to perform the duties of these inferior 
offices. Although of the utmost importance to the public, no con- 
siderable emoluments are attached to these minor offices, and the duties 
are usually performed by persons sincerely desiring to do good for 
their neighbors, without any expectation of personal gains, and it 
would be a very harsh rule that would subject such officers to an action 
for damages for every mistake they may make in the honest and faith- 
ful discharge of their official duties as they understand them. It is not 
enough to aver the action of such officers was erroneous, but it must 
be averred and proved that such action was taken in bad faith, either 
wantonly or maliciously.” 28 


This does not mean, however, that the members of the board may escape 
liability where their action is based upon an unlawful rule or is capricious, 
as exemplified by the decision in Rulison v. Post.24 There the directors and 
the teacher were held liable in damages for forcibly expelling a pupil solely 
because she refused to take a particular course, namely, bookkeeping. Here 
the statute set forth a required course of study, and while bookkeeping was 
provided as part of the curriculum, it was not among the studies required 
by statute. By its decision, the court held that a regulation of the board re- 
quiring studies other than those set forth in the statutory curriculum was 
unlawful, and hence the expulsion for failure to comply with the regulation 
was actionable. 

Another case decided on similar grounds is that of Burroughs v. 
Mortenson,> where a pupil was excluded for failure to comply with the 
direction of the superintendent to procure vaccination against smallpox. 
Here the court recognized that the board of education might adopt a regu- 
lation requiring vaccination during epidemics; but no such rule having 


23 Jd, at 266. See also Churchill v. Fewkes, 13 Ill. App. 520 (4th Dist. 1883), for 
application of the same rule. 
2479 Ill. 567 (1875). 
25 312 Ill. 163, 143 N.E. 457 (1924). 
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been adopted, it held that the superintendent was without power to make 
such a requirement and held him liable to respond in damages.”® 

From the foregoing, it may be concluded that no liability for expulsion 
or suspension may be imposed upon board members unless they act ma- 
liciously or rely upon disobedience of an unlawful rule or order. A note 
of caution may be appropriate. The power of suspension and expulsion 
is one conferred upon the board and should never be exercised without 
board action. Such action should preferably be taken only after receipt 
by the board of a written report detailing the grounds for taking such 
action, and the board’s official action thereon should be noted in its minutes. 

Discipline 

The remaining field in which much litigation has arisen, at least on the 
trial level, has involved the right of the teacher to discipline recalcitrant 
pupils by the use of corporal punishment. This is a sensitive area into which 
the legislature has understandably refrained from venturing. As a result, 
the common law governs the teacher’s liability, and there is general agree- 
ment in the cases in Illinois and elsewhere. In these cases, disgruntled parents 
have been met with the proposition that during school hours the teacher 
stands in loco parentis and takes over the responsibility for discipline of 
the child. Apparently anger has usually cooled before the appellate stage 
has been reached; as a result, there are few cases in IIlinois, but they are 
in general agreement. A leading one is that of Drake v. Thomas,?* in which 
the court reversed a judgment for $250 which had been entered against a 
school principal for whipping an insubordinate pupil. The court found 
that the punishment, which was inflicted with a paper tube applied to the 
boy’s thighs, was not excessive and that there was no evidence of 
malice. In the course of its opinion, the court cited Fox v. People,?® which 
was a prosecution of a teacher for assault and battery arising from the in- 
fliction of corporal punishment in which a switch the size of a lead pencil 
and about twenty inches long was used on a nine-year-old boy. This case 
reversed a conviction because of errors in the instructions, and like the 
Drake case, quoted with approval the following language from the American 
and English Encyclopaedia of Law: 


“The authority of a teacher over his pupil being regarded as a delega- 
tion of at least a portion of the parental authority, the presumption is 


26In Potts v. Breen, 167 Ill. 67, 47 N.E. 81 (1897), the court denied the board 
power to exclude pupils for non-vaccination where no epidemic existed, but recognized 
the right in epidemic conditions. Judgment was rendered against the directors in the 
amount of one cent. In Hagler v. Larner, 284 Ill. 547, 120 N.E. 575 (1918), the court 
upheld the right of the board of health to exclude non-vaccinated children during 
epidemics and this would appear to be a proper prelude to adoption or enforcement 
of a school board rule to similar effect. 

27 310 Ill. App. 57, 33 N.E.2d 889 (1st Dist. 1941). 


28 84 Ill, App. 270 (4th Dist. 1899). 
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in favor of the correctness of the teacher’s action in inflicting corporal 
punishment upon the pupil. The teacher must not have been actuated 
by malice, nor have inflicted the punishment wantonly. For an error 
in judgment, although the punishment is unnecessarily excessive, if it is 
not of a nature to cause lasting injury, and he acts in good faith, the 
teacher is not liable.” 2° 


SUMMARY 


As enunciated by Illinois courts the law in Illinois with reference to 
school-related tort liability problems is in harmony with the majority view 
in other states on most of these problems. 

The school district and its governing board, as a board and distin- 
guished from its individual members, are in effect immune except to the ex- 
tent that insurance proceeds or other non-public funds are available. This 
is a development peculiar to Illinois. 

With reference to his individual responsibility, the Illinois school ad- 
ministrator, teacher, and employee must answer for his own tortious con- 
duct without any protection arising from his relationship to the school, 
excepting only that if the act involved occurs in the course of discharging 
a duty arising from his position, liability may be imposed only if malice 
is shown. 

In conformity with the trend toward imaginative exploration by able 
trial lawyers of new areas in which tort liability may be imposed and in- 
creasing willingness on the part of the courts to find remedies for every 
wrong, it seems likely that school personnel will increasingly become the 
target of tort litigation. This consideration may well lead school authorities 
to exercise the right given them by section 6-35.1 of the School Code ® to 
insure their teachers and other employees against this hazard. 


2921 Amer. AND Enc. Encyc. or Law 769. While there are no cases in Illinois 
delineating the limits beyond which corporal punishment becomes unreasonable, the 
following cases illustrate the limits set in other states. In Haycraft v. Grigsby, 88 Mo. 
App. 354, 67 S.W. 965 (1901), a severe flogging with the heavy end of a switch, 
leaving the pupil’s arm and shoulder striped and bruised and a lump on his head the 
size of a walnut, was held excessive. In State v. Prendergrass, 19 N.C. 365 (1837), a 
somewhat similar situation was described as excessive, and in Boyd v. State, 88 Ala. 
169, 7 So. 268 (1890), the teacher was held liable where he followed the child out of 
the school and struck him on the face with his fist, as well as about the head with the 
handle of a switch. In Vanvactor v. State, 113 Ind. 276, 15 N.E. 341 (1887), the court 
suggested that in determining the reasonableness of corporal punishment, the following 
factors should be taken into account: the age of the offending pupil; his offense; the 
physical size of the pupil; and the circumstances surrounding the administration of 
punishment. 


30 Tit. Rev. Stat. c. 122 (1957). 











UNIVERSITY OF ILLINOIS 


Law forum 


VOLUME 1958 FALL, 1958 NUMBER 3 








The student section of the Law Forum is the responsibility of the Board of Student 
Editors of the College of Law. The Law Forum is a member of the National Con- 
ference of Law Reviews. 





BOARD OF STUDENT EDITORS 


HEIN JUERGENSEN 
Editor-in-Chief 


RicHarp Kirk LutHer C. McKinney 
Associate Editor Associate Editor 
James G. ARCHER Joun F. McNetr 
Assistant Editor Assistant Editor 

EDITORS 

Philip L. Ball Ronald J. Jaicomo 
F. Louis Behrends Richard Marblestone 
Thomas E. Chilcott Anthony J. Pauletto 
Paul W. Clevenger Allan J. Reniche 
C. Lee Cook, Jr. Kenneth F. Ritz 
Leonelle H. Garbs Richard Swanson 
C. Richard Gruny Jack Waaler 
G. William Howard III Carl F. Wrench 

CANDIDATES 
Donald E. Andrews C. W. Fechtig 
Fred H. Bartlit Ronald H. Galowich 
Ralph L. Brill William E. Getzen 


James R. Gillespie 
439 





CONTENTS 


NOTES 


Tort Liability of the School District for Injuries Arising Out of 
CE TR «6 svn sive han P arise cbiaenn es eens 


COMMENTS 
Expert Medical Testimony in Illinois—An Exercise in Rhetoric. .... 


Limitations on Governmental Liability Under the Federal Tort 
Claims Act for Injuries Resulting From Nuclear Explosions... . 


Shareholders’ Choice To Remove the Corporate Veil in Taxation 
BT ee COT ET TTT T Teer 


The Legal Barriers to the Variable Annuity............0sseeeeees 


RECENT DECISIONS 


CONSTITUTIONAL LAW—Multiple Prosecutions for Multiple 
Offenses Perpetrated in a Single Transaction Not a Violation of 
Due Process (Hoag v. State, US. 1958) ......ccccccececvcces 


CONSTITUTIONAL LAW—Testimony Compelled by State Of- 
ficials Cooperating With Federal Prosecutor May Be Used in 
Federal Prosecution (Knapp v. Schweitzer, U.S. 1958)........ 


EMINENT DOMAIN—Land Taken by Eminent Domain May Be 
Redeveloped for Private Industrial Use (People ex rel. Adamow- 
ski v. Chicago Land Clearance Comm’n, Ill. 1958)..........0- 


FEDERAL ESTATE TAX—Annuity-Insurance Combination—As- 
signed Life Policy Held Not Includible in Insured’s Gross Estate 
(Fidelity-Philadelphia Trust Co. v. Smith, U.S. 1958)......... 


LABOR LAW—“Hot Cargo” Clause No Defense to Charge of Un- 
fair Labor Practice Under Taft-Hartley Amendment (Local 
1976, United Bhd. of Carpenters v. NLRB, U.S. 1958)....... 


LABOR LAW—Pre-emption Doctrine Not Applicable to Common 
Law Tort Actions in State Courts (International Union, VAW 
i FR RF Do 005 ios he ee ADRES ehneedees 


OIL AND GAS—Grant of Incidental Mining Rights Does Not 
Create Ambiguity in Deed Conveying “Coal and Other Mineral” 
(Nance y. Donk Bros, Coal & Coke Co., Ill. 1958).....--- 200% 





PAGE 


446 


455 


457 


461 
466 


472 


475 


477 


480 


483 


487 


490 











ADDITIONAL ARTICLES AVAILABLE 


The Board of Student Editors prepares and edits, with the advice of 
the faculty, the student section in the Law Forum. The Board is chosen on 
the basis of the best recent decisions submitted in a competition to which all 
students who have attained a designated grade average are eligible. Each 
student editor prepares two short articles or one longer note each semester. 
A great deal of painstaking research and effort goes into the development 
of this student material. 

Unfortunately not all of the material can be published since the Board 
is relatively large and the space available is limited. The unpublished ma- 
terial, however, may be of real value to the profession, especially to the in- 
dividual lawyer who is involved in research on the particular case or phase 
of the law which the article covers. 

Accordingly, the Law Forum will publish from time to time a list of 
those materials which have been prepared but are not printed in the Law 
Forum. Copies of these articles may be obtained free of charge by writing 
to— 


The Law Forum 
College of Law 
University of Illinois 
Urbana, Illinois 


COMMENTS 


Blood Grouping Tests To Determine Paternity. James G. Archer. 

Implied Covenant of Good Faith and Fair Dealing in Every Contract. Allan J. Reniche. 

Implied Warranties in the Sale of a Defective House. F. Louis Behrends. 

Membership in Communist Party as Grounds for Denial of Admission to State Bar. 
Carl O. Hoffee. 

Promissory Misrepresentation in Illinois. Edgar H. Twine. 

Protection of the Informant—A Tale of Discretion. Richard Swanson. 

Use of Undisclosed Evidence in Administrative Proceedings in Which the Loyalty of an 
Individual Is Under Question. Ronald W. Polston. 


RECENT DECISIONS 
ILLINOIS DECISIONS 


ABATEMENT AND REVIVAL—Action for Damage to Property Joined With Ac- 
tion for Wrongful Death. Periard v. Nelson, 14 Ill. App. 2d 566, 145 N.E.2d 172 
(2d Dist. 1957). David K. Anderson. 


ADOPTION—Parental Consent to Adoption of Child Can Only Be Withdrawn for 
Fraud or Duress. People ex rel. Filipkowski v. Gusterine, 16 Ill. App. 2d 336, 148 
N.E.2d 1 (1st Dist. 1958). Paul W. Clevenger. 


CONTRACT—Parol Waiver of Term in Contract for the Sale of Real Estate. Mc- 
Queeny v. Daily, 14 Ill. App. 2d 477, 144 N.E.2d 805 (2d Dist. 1957). Ronald J. 
Jaicomo, 


441 








442 LAW FORUM [Vor. 1958 


CRIMINAL LAW—Concurrent Sentences for Crimes Arising From One Transaction 
Held Prejudicial. People v. Schlenger, 13 Ill. 2d 63, 147 N.E.2d 316 (1958). Marvin 
S. Lieberman. 


CRIMINAL LAW —Confession Given Under the Influence of Drugs Held Admissible. 
People v. Townsend, 11 Ill. 2d 30, 141 N.E.2d 729 (1957). Anthony J. Pauletto. 


CRIMINAL LAW—Delay During Confinement for a Prior Conviction Not Denial of 
Speedy Trial. People v. Ross, 13 Ill. 2d 11, 147 N.E.2d 309 (1958). Carl F. Wrench. 


CRIMINAL LAW—Fffect of Illegal Detention in Illinois. People v. Miller, 13 Ill. 2d 84, 
148 N.E.2d 455 (1958). Edgar H. Twine. 


CRIMINAL LAW-—Jury Must Determine Penalty for Reckless Homicide. People v. 
Tucker, 13 Ill. 2d 15, 147 N.E.2d 292 (1958). C. Lee Cook, Jr. 


CRIMINAL LAW—Refusal of Parol to Prisoners Serving Indefinite Sentences Is Not 
Justification for Discharge by Habeas Corpus. People ex rel. Castle v. Spivey, 10 
Ill. 2d 586, 141 N.E.2d 321 (1957). Allan J. Reniche. 


DEATH—Common-Law Action for Destruction of the Family Unit by Wrongful 
Death Denied. Hall v. Gillins, 13 Ill. 2d 26, 147 N.E.2d 352 (1958). James G. Archer. 


INDEMNITY—Tavern Operators Liable Under Dram Shop Act Are Not Entitled to 
Indemnity. Coffey v. ABC Liquor Stores, Inc., 13 Ill. App. 2d 510, 142 N.E.2d 705 
(4th Dist. 1957). Carl F. Wrench. 


INSURANCE—Beneficiary of Insured Allowed Recovery for Death Resulting From 
Criminal Act. Taylor v. John Hancock Mut. Life Ins. Co., 11 Ill. 2d 227, 142 
N.E.2d 5 (1957). Allan J. Reniche. 


LOANS—Rule Prohibiting Small Loan Licensee From Requiring Credit Insurance Held 
Valid. Sunderland v. Day, 12 Ill. 2d 50, 145 N.E.2d 39 (1957). Edgar H. Twine. 


MARRIAGE—Care and Custody of Minors Determined in an Annulment Proceeding. 
Cardenas v. Cardenas, 12 Ill. App. 2d 497, 140 N.E.2d 377 (1st Dist. 1956). Thomas 
A. Killoren. 


MARRIAGE—Pregnant Girl and Reputed Father Have Right To Marry Though Under 
Statutory Age Requirement. Long v. Long, 15 Ill. App. 2d 276, 145 N.E.2d 509 
(2d Dist. 1957). Paul W. Clevenger. 


OIL AND GAS—Dry Hole Clause Will Not Extend the Primary Term of an Oil and 
Gas Lease. Freeland v. Edwards, 11 Ill. 2d 395, 142 N.E.2d 701 (1957). Keith H. 
Hyzer. 

TORTS—Six-Year-Old Child Held Liable for Intentional Tort. Seaburg v. Williams, 
16 Ill. App. 2d 295, 148 N.E.2d 49 (2d Dist. 1958). Kenneth Ritz. 

TRUSTS—Resulting Trust Arises Where Trust Instrument Authorized Trustee To 
Dispose of Property As Her Own. Zimmerman v. Schuster, 14 Ill. App. 2d 535, 
145 N.E.2d 94 (2d Dist. 1957). Richard Swanson. 


WITNESSES—State’s Privilege to Conceal Identity of Informer Properly Invoked. 
People v. Mack, 12 Ill. 2d 151, 145 N.E.2d 609 (1957). Richard Marblestone. 


FEDERAL DECISIONS 


ALIENS—Philippine Independence Act Changes Status of Filipino Nationals to That 
of Alien. Rabang v. Boyd, 353 U.S. 427, 77 Sup. Ct. 985 (1957). Luther C. Mc- 
Kinney. 

CONSTITUTIONAL LAW—Due Process Denied in Conviction Under Felon Regis- 
tration Ordinance. Lambert v. People, 355 U.S. 225, 78 Sup. Ct. 240 (1957). Thomas 
E. Chilcott. 


CONSTITUTIONAL LAW—Federal Assimilative Crimes Act Held Constitutional. 
United States v. Sharpnack, 355 U.S. 286, 78 Sup. Cr. 291 (1958). C. Lee Cook, Jr. 














Fav] ADDITIONAL COMMENTS AVAILABLE 443 


CONSTITUTIONAL LAW- Illinois Community Currency Exchange Act Held In- 
valid. Morey v. Doud, 354 U.S. 457, 77 Sup. Ct. 1344 (1957). Philip L. Ball. 


CONSTITUTIONAL LAW—Legislative Investigations—Due Process and the First 
Amendment. United States v. Peck, 154 F. Supp. 603 (D.C.D.C. 1957). Richard 
Kirk. 


CONSTITUTIONAL LAW—Narcotics Forcibly Extracted From Accused Held Ad- 
missible in Evidence. Blackford v. United States, 247 F.2d 745 (9th Cir. 1957). 
George J. Lewis. 


CONSTITUTIONAL LAW—Smith Act Convictions Reversed on Running of Statute 
of Limitations. Bary v. United States, 248 F.2d 201 (10th Cir. 1957). C. Richard 
Gruny. 


COPYRIGHTS—Sellers of “Pirated” Musical Recordings Are Infringers Under Copy- 
right Act. Shapiro, Bernstein & Co. v. Goody, 248 F.2d 260 (2d Cir. 1957). Hein 
Juergensen. 


CORPORA TIONS—Fiduciary Duty Concept Extended To Include Shareholders in 
Small Closely Held Corporations. Helms v. Duckworth, 249 F.2d 482 (D.C. Cir. 
1957). Luther C. McKinney. 


CORPORA TIONS—Jurisdiction of Non-Resident. W. H. Elliott & Sons Co. v. Nuodex 
Products Co., 243 F.2d 116 (1st Cir. 1957). Thomas A. Killoren. 


COURTS—Mandamus Held Not Available To Review Transfer of Venue Order. Ex 
parte Blaski, 245 F.2d 737 (5th Cir. 1957). Jack Waaler. 


CRIMINAL LAW —Confession Given During Illegal Detention Held Inadmissible. 
Mallory v. United States, 354 U.S. 449, 77 Sup. Cr. 1356 (1957). Jack Waaler. 


ESTATE TAX—Estate’s Share of Post-Death Partnership Profits Included in Decedent’s 
Gross Estate. Estate of Riegelman v. Commissioner, 253 F.2d 315 (2d Cir. 1958). 
Richard Swanson. 


EVIDENCE—Evidence of Custom Admissible To Indicate Standard of Care in Negli- 
gence Action. Napolitino v. Eastern Motor Express, Inc., 246 F.2d 249 (3d Cir. 
1957). Richard Kirk. 


EVIDENCE —Listening on Telephone Extension Line With Consent of One Party Is 
Lawful Means of Obtaining Evidence. Rathbun v. United States, 355 U.S. 107, 78 
Sup. Ct. 161 (1957). Jack Waaler. 


EVIDENCE—Public Opinion Poll. Sears, Roebuck & Co. v. All States Life Ins. Co., 
246 F.2d 161 (Sth Cir. 1957). Robert R. Nelson. 


EVIDENCE—Public Opinion Surveys Held Inadmissible as Hearsay. Sears, Roebuck & 
Co. v. All States Life Ins. Co., 246 F.2d 161 (5th Cir. 1957). James D. Hanson. 


INCOME TAX—Traveling Expenses of Workers on Jobs Away From Residences Held 
Not Deductible. Commissioner v. Peurifoy, 254 F.2d 483 (4th Cir. 1957). Thomas 
E. Chilcott. 


INTERNAL REVENUE—Prepaid Insurance Premiums Deductible in Year of Payment 
by Cash Basis Taxpayer. Waldheim Realty & Inv. Co. v. Commissioner, 245 F.2d 
823 (8th Cir. 1957). Marvin S. Lieberman. 


INTERNAL REVENUE—Proceeds From Assignment of Rights to Payments in Oil 
Taxable as Ordinary Income. P. G. Lake, Inc. v. Commissioner, 356 U.S. 260, 78 Sup. 
Ct. 691 (1958). Ronald J. Jaicomo. 


INTERNAL REVENUE—Rent and Wage Payments Made by Operator of Illegal 
Handbook Held Deductible. Commissioner v. Sullivan, 356 U.S. 27, 78 Sup. Cr. 512 
(1958). F. Louis Behrends. 


JUDGMENTS—Res Judicata in Criminal Cases. Yawn v. United States, 244 F.2d 235 
(5th Cir. 1957). Robert R. Nelson. 














444 LAW FORUM [Vor. 1958 


LABOR LAW-—State May Enjoin Peaceful Picketing for an Unlawful Purpose. Inter- 
national Brotherhood of Teamsters, AFL v. Vogt, Inc., 354 U.S. 284, 77 Sup. Ct. 
1166 (1957). C. Richard Gruny. 


LIBEL AND SLANDER—Malice as an Element of Slander of Title. Kirsch v. Barnes, 
153 F. Supp. 260 (N.D. Cal. 1957). Thomas E. Chilcott. 


LIMITATIONS OF ACTIONS—Where Negligent Act and Resulting Injury Are Not 
Simultaneous, Statute of Limitations Begins Running at Time of Injury. Roger v. 
White Metal Rolling and Stamping Corp., 249 F.2d 262 (2d Cir. 1957). Marvin S. 
Lieberman. 


NEGOTIABLE INSTRUMENTS—Parol Evidence Inadmissible To Discharge Maker. 
American National Bank v. Knab Co., 158 F. Supp. 695 (E.D. Wis. 1958). Philip L. 
Ball. 


SEAMEN—Absolute Liability for Violation of a Coast Guard Regulation Under the 
Jones Act. Kernan v. American Dredging Co., 355 U.S. 426, 78 Sup. Ct. 394 (1958). 
Robert R. Nelson. 


TRADEMARKS—Secondary Meaning Acquired by User of an Historical Name May 
Be Protected as a Common-Law Trademark. Wyatt Earp Enterprises, Inc. v. 
Stockman, Inc., 157 F. Supp. 621 (S.D.N.Y. 1958). Carl F. Wrench. 


WILLS—General Pecuniary Legacies Abated Pro Rata With Residuary Legacies. 
Kilcoyne v. Reilly, 249 F.2d 472 (D.C. Cir. 1957). Philip L. Ball. 


DECISIONS OF SISTER STATES 


APPEAL AND ERROR—Motion for New Trial Need Not Include Specific Objections 
to Instructions. Siebeking v. Ford, 148 N.E.2d 194 (Ind. App. 1958). Richard 
Marblestone. 


BAILMENTS—Privity of Contract Essential To Limit Bailee’s Liability for Negligence. 
United States Fire Ins. Co. v. Paramount Fur Service, Inc., 145 N.E.2d 844 (Ohio 
App. 1957). Kenneth Ritz. 


BREACH OF MARRIAGE PROMISE—“Heart Balm Act” Does Not Bar Action for 
Recovery of Conditional Gifts. Pavlicic v. Vogtsberger, 136 A.2d 129 (Pa. 1957). 
C. Richard Gruny. 


CHARITIES—Effect of Nationalization Act on Gifts to English Hospitals. In re Ablett’s 
Will, 3 N.Y.2d 261, 144 N.E.2d 46 (1957). James D. Hanson. 


CONFLICTS OF LAW—Marriage of First Cousins in Foreign State Not Recognized 
in Domiciliary State. Mortenson v. Mortenson, 316 P.2d 1106 (Ariz. 1957). Anthony 
J. Pauletto. 


CONSTITUTIONAL LAW—Censorship of Motion Pictures on Grounds of In- 
decency Held Unconstitutional. Excelsior Pictures Corp. v. Regents of University, 
3 N.Y.2d 237, 144 N.E.2d 31 (1957). C. Lee Cook, Jr. 


CORPORA TIONS—Limitations on the Right of Management To Use Corporate Fa- 
cilities and Funds To Obtain Proxies. Campbell v. Loew’s, Inc., 134 A.2d 852 (Del. 
Ch, 1957). Anthony J. Pauletto. 


DOWER—Inchoate Dower of Purchaser’s Wife Subject to Encumbrances Upon Title 
at Time of Purchase. Forte v. Caruso, 146 N.E.2d 501 (Mass. 1957). Ronald J. 
Jaicomo. 

EVIDENCE—Testimony as to the Previous Existence of a Dangerous Condition Held 


Inadmissible. Moran v. Gershow’s Super Mkts., Inc., 143 N.E.2d 723 (Ohio App. 
1956). John F. McNett. 


HUSBAND AND WIFE—Husband Allowed to Sue Wife for Negligence. Leach v. 
Leach, 300 S,W.2d 15 (Ark. 1957). Ronald J. Jaicomo. 
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NEGLIGENCE—Recovery Permitted for Death From Fright Without Physical Impact. 
Colla v. Mandella, 1 Wis. 2d 594, 85 N.W.2d 345 (1957). Roger A. Clark. 


RES JUDICATA—Recovery for Property Damage Held To Bar Subsequent Suit for 
Personal Injury Arising Out of the Same Event. Rush v. City of Maple Heights, 
147 N.E.2d 599 (Ohio St. 1958). Roger A. Clark. 


SPECIFIC PERFORMANCE—Vendee Allowed Specific Performance With Abatement 
of the Purchase Price. Burack v. Tollig, 160 N.Y.S.2d 1008 (Sup. Ct. 1957). C. 
Richard Gruny. 


TAXATION—Recovery of Taxes Paid Without Protest Under Mistake of Law Denied. 
Mercury Machine Importing Corp. v. City of New York, 3 N.Y.2d 418, 144 N.E.2d 
400 (1957). James G. Archer. 


TORTS—Violation of Criminal Statute Held Negligence Per Se. Biakanja v. Irving, 
310 P.2d 63 (Cal. App. 2d 1957). Thomas E. Chilcott. 


TRIAL PRACTICE—Counsel May Not Suggest to Jury a Mathematical Formula for 
Determining Pain and Suffering Damages. Botta v. Brunner, 138 A.2d 713 (1958). 
Anthony J. Pauletto. 


VENDOR AND PURCHASER—Vendor’s Right To Rescind for Misrepresentation 
as to Identity of Purchaser. Keyerleber v. Euclid Congregation of Jehovah’s Wit- 
nesses, 143 N.E.2d 313 (Ohio App. 1957). Carl F. Wrench. 


WORKMEN’S COMPENSATION-—Injury From Slipping in Hotel Shower While at 
Convention Held Compensable. Miller v. F. A. Bartlett Tree Expert Co., 3 N.Y.2d 
654, 148 N.E.2d 296 (1958). Roger A. Clark. 











Notes 


TORT LIABILITY OF THE SCHOOL DISTRICT FOR INJURIES 
ARISING OUT OF ATHLETIC PARTICIPATION 


ComMon-Law IMMUNITY OF THE SCHOOL DistTRICT 


The accepted common-law rule in the United States provides that school 
districts and their governing boards are not liable for injuries arising out of 
athletic participation, whether caused by the board’s own negligence or the 
negligence of its employees and agents. This rule is in accord with the general 
tort immunity of school districts.” 

Courts, while accepting the general rule and its application to injuries aris- 
ing out of athletic participation, have never agreed upon any single reason why 
school districts should be protected. Traditionally, the school district is looked 
upon as an arm of the state and for this reason it is said to be entitled to sovereign 
immunity.? Courts also assert that the school district is immune to suit while 
performing a governmental, as opposed to a proprietary, function.* Actually, this 
rule is but a restatement of the sovereign immunity argument with a limitation 
upon its operation.5 However, the limitation has little practical effect in this 
discussion since courts across the country are in almost unanimous agreement 
that a school exercises a governmental function in conducting a physical educa- 
tion program ® whether that program is optional or required by law.7 Moreover, 
attempts to convince the courts that school districts, by charging admission 
for athletic contests, are engaging in a proprietary function have been notably 
unsuccessful.8 The distinction between the governmental and proprietary func- 
tions of a school has been utilized by the Pennsylvania courts, however, in 


1Leviton v. Board of Educ., 374 Ill. 594, 30 N.E.2d 497 (1940); Perkins v. Trask, 
95 Mont. 1, 23 P.2d 982 (1933); Briscoe v. School Dist. No. 123, 32 Wash. 2d 353, 201 
P.2d 697 (1949). 

2 Kinnare v. Chicago, 171 Ill. 332, 49 N.E. 536 (1898). 

3“The State acts in its sovereign capacity, and does not submit its action to the 
judgment of courts and is not liable for the torts or negligence of is agents, and a 
corporation created by the State as a mere agency for the more efficient exercise of 
governmental functions is likewise exempted from the obligation to respond in damages, 
as master, for negligent acts of its servants to the same extent as is the State itself, 
unless such liability is expressly provided by the statute creating such agency.” Id. at 
335, 49 N.E. at 537. 

* Anderson v. Board of Educ., 49 N.D. 181, 190 N.W. 807 (1922) (child killed 
when struck by playground swing; held that the school, in providing swings, performed 
a governmental function). 

5“The test for determining whether a particular activity engaged in by a school 
district board of education is purely a governmental function or a proprietary function 
is whether the act is for the good of all, without any element of a special corporate 
benefit or pecuniary profit... .” 78 C.J.S., Schools and School Districts § 320, at 1326 
(1952). 

6 See, e.g., Rhoades v. School Dist. No. 9, 115 Mont. 352, 142 P.2d 890 (1943) (con- 
duct of a basketball game is part of school physical education program and conse- 
quently a governmental function.) 

7™Mokovich v. Independent School Dist., 177 Minn. 446, 225 N.W. 292 (1929); 
Perkins v. Trask, 95 Mont. 1, 23 P.2d 982 (1933). 

8 Mokovich v. Independent School Dist., supra note 7 (an incidental charge will 
not make a school district’s function proprietary, because the governmental-proprietary 
distinction is employed in dealing with municipal corporations competing with private 
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denying liability for injury to a participant,® but allowing recovery when the 
person injured is a paid spectator.1° 

A more convincing reason for denying recovery is the lack of available 
funds from which judgments could be paid.1! This argument is supported by 
the general policy consideration that to require the public to provide such funds 
would impose an unreasonable burden.!2 However, the availability of liability 
insurance at a relatively low cost tends to negate this argument. Finally, one 
case listed as a reason for immunity the fact that the statutory grant of power 
to the district did not authorize negligence! 1% 


StTaTuTORY ABROGATION AND OTHER MopiFICATION OF THE CoMMON-LAW RULE 


Approximately one-half of the reported cases dealing with the problem of 
tort liability for athletic injury have arisen in New York, California, and Wash- 
ington, where the common-law rule does not prevail. 

New York by court decision holds that school boards are liable for their 
own negligence,!* and by statute has provided that the New York City school 
board is directly liable for the torts of its agents while school boards in the rest 
of the state must only indemnify their agents against loss.15 


enterprise and has no application to school districts). The following cases involve in- 
juries to paid spectators: Rhoades v. School Dist. No. 9, supra note 6 at 361, 142 
P.2d at 892: “Little if any difference does it make whether the admission fee thus 
collected went into the school fund, or whether the expense of conducting this game 
of basketball was paid from general taxation. The result is the same. It advances the 
purpose of physical education. That is a part of the governmental function of the 
school district and of its trustees”; Thompson v. Board of Educ., 12 N.J. Super. 92, 
95, 79 A.2d 100, 102, (County Ct., L. 1951): “{T]he only monetary gain sought is the 
self perpetuation of the activity engaged in by the student body namely, football; 
therefore it could not fall into the class of a profit making enterprise”; Reed v. Rhea 
County, 189 Tenn. 247, 225 S.W.2d 49 (1949). 

® Martini v. Olyphant Borough School Dist., 83 Pa. D. & C. 206, 54 Lack. Jur. 57 
(1952) (distinguishes an athletic contest itself, as an educational activity, from the 
presentation of it to the spectators on a commercial basis, as a proprietary activity). 

10 Hoffman v. Scranton School Dist., 67 Pa. D. & C. 301, 51 Lack. Jur. 25 (1949) 
(school district liable for injury to paid spectators at an interscholastic football game 
with large attendance and concessions characteristic of a commercial sport). 

11Leviton v. Board of Educ., 374 Ill. 594, 30 N.E.2d 497 (1940); Martini v. 
Olyphant Borough School Dist., supra note 9; Perkins v. Trask, 95 Mont. 1, 23 P.2d 
982 (1933). 

12Leviton v. Board of Educ., supra note 11. 

18 Perkins v. Trask, supra note 11. 

14Fein v. Board of Educ., 305 N.Y. 611, 111 N.E.2d 732 (1953); Bauer v. Board 
of Educ., 285 App. Div. 1148, 140 N.Y.S.2d 167 (2d Dep’t 1955); Garber v. Central 
School Dist., 251 App. Div. 214, 295 N.Y.S. 850 (3d Dep’t 1937); Bradley v. Board of 
Educ., 247 App. Div. 833, 286 N.Y.S. 186 (3d Dep’t 1936); Kelly v. Board of Educ., 
191 App. Div. 251, 180 N.Y.S. 796 (1st Dep’t 1920). 

15 N.Y. Epuc. Law § 3023 applies to the state at large and § 2560 applies to the City 
of New York. For cases prior to the statute holding the doctrine of respondeat superior 
did not apply to school districts in New York, see Longo v. Board of Educ., 235 App. 
Div. 733, 255 N.Y.S. 719 (2d Dep’t 1932); Katterschinsky v. Board of Educ., 215 App. 
Div. 695, 212 N.Y.S. 424 (2d Dep’t 1925); Kolar v. Union Free School Dist., 8 N.Y.S.2d 
985 (County Ct. 1939). For a case holding the New York City Board of Education 
liable for the negligence of a physical education instructor under the statute, see Lee v. 
Board of Educ., 263 App. Div. 23, 31 N.Y.S.2d 113 (1st Dep’t 1941). 
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California and Washington have abrogated the rule by statute.16 The Wash- 
ington statute authorizes action against the school district for “an injury to the 
rights of the plaintiff,’17 but excepts by separate statute injuries to students 
occurring through their use of an athletic apparatus or appliance.!8 

California imposes liability “on account of injury to person or property 
arising because of the negligence of the district, or its officers, or employees.” 19 
The California courts, however, evidence the apparent reluctance of most courts 
to depart from the common-law rule. In seven reported cases involving charges 
of negligence for injuries occurring in school athletic programs, the courts found 
no negligence in five.2° In another, it was held only that a tort action could be 
maintained,”! and in the last, recovery was allowed but damages were reduced 
from $15,000 to $5,000.22 

An even better illustration of the reluctance of courts to depart from the 
common-law rule occurred in Minnesota. The statute authorized action against 
school districts for an injury to the rights of plaintiff, but the court held that 
a boy who lost the sight of one eye because unslaked lime was used to mark a 
football field could not recover for negligence, because the statute “probably 
had reference to property rights only.” 2% 

It should be emphasized at this point that statutes authorizing school districts 


16 Cat. Epuc. Cope § 1007 (Deering 1952); Wasx. Cone § 4.08.120 (Rem. 1951). 
For a detailed discussion of statutory provisions throughout the country affecting tort 
liability of school districts, see Miller, Personal Injury Litigation in School Cases, 20 
Law & Contemp. Pros. 60 (1955). 

17 Wasu. Cope § 4.08.120 (Rem. 1951). For cases interpreting the predecessor of 
the current statute and involving athletic injury, see Briscoe v. School Dist. No. 123, 
32 Wash. 2d 353, 201 P.2d 697 (1949) (school district liable for playground injury); 
Read v. School Dist. No. 211, 7 Wash. 2d 502, 110 P.2d 179 (1941) (recognized abroga- 
tion of tort immunity but found no negligence); Morris v. Union High School Dist. A, 
160 Wash. 121, 294 Pac. 998 (1931) (school district liable for negligence of coach); 
Kelly v. School Dist. No. 71, 102 Wash. 343, 173 Pac. 333 (1918); Howard v. Tacoma 
School Dist. No. 10, 88 Wash. 167, 152 Pac. 1004 (1915) (early case saying statute 
applied to a governmental function). 

18 Wasn. Cove § 28.58.030 (Rem. 1951); Snowden v. Kittitas County School Dist. 
No. 401, 38 Wash. 2d 691, 231 P.2d 621 (1951) (baseball backstop which collapsed 
causing injury was athletic apparatus or appliance within definition of statute). 

19 Cat. Epuc. Cope § 1007 (Deering 1952). 

20 Purkle v. Oakdale Union Grammar School Dist., 40 Cal. 2d 207, 253 P.2d 1 
(1953); Wright v. San Bernardino High School Dist., 121 Cal. App. 2d 342, 263 P.2d 25 
(4th Dist. 1953); Kerby v. Elk Grove Union High School Dist., 1 Cal. App. 2d 246, 
36 P.2d 431 (3d Dist. 1934); Underhill v. Alameda Elementary School Dist., 133 Cal. 
App. 733, 24 P.2d 849 (1st Dist. 1933); Ellis v. Burns Valley School Dist. 128 Cal. App. 
550, 18 P.2d 79 (3d Dist. 1933). 

21 Kenney v. Antioch Live Oaks School Dist., 18 Cal. App. 2d 226, 63 P.2d 1143 
(1st Dist. 1936). 

22 Bellman v. San Francisco High School Dist., 11 Cal. 2d 576, 81 P.2d 894 (1938). 
But see Welch v. Dunsmir Joint Union High School Dist., 326 P.2d 633 (Cal. App. 1958), 
upholding a judgment of $206,804 for a schoolboy who was injured in an inter-school 
football scrimmage and was negligently carried from the field without a stretcher. 

23 Mokovich v. Independent School Dist., 177 Minn. 446, 448, 225 N.W. 292, 293 
(1929). Similar language in the Washington statute has been interpreted to allow tort 
recovery. See Howard v. Tacoma School Dist. No. 10, supra note 17. 
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to sue and be sued in their own name do not affect their common-law tort im- 
munity.?4 


Tue SiruaTIon nN ILLINoIs 


A brief look at the cases involving tort immunity of school districts in 
Illinois is necessary to provide the background for Thomas v. Broadlands Comm. 
Consol. School Dist.,25 decided in 1952, which appears partially to have opened 
the door for negligence actions against a school district. 

Kinnare v. City of Chicago,2® decided in 1892, stated the general rule of 
sovereign immunity and held it applicable to school districts. In 1941 Leviton v. 
Board of Education 27 placed emphasis on the unavailability of public funds as a 
reason for immunity, saying “[N]o corporate funds are provided which can, 
without express provision of law, be appropriated to private indemnification.” 28 
Thus, Illinois courts have relied upon both sovereign immunity and unavailability 
of public funds to defeat tort recovery. 

Illinois has not, however, employed the governmental-proprietary distinc- 
tion in dealing with school districts.2® Instead, the Illinois courts have labeled 
school districts as quasi-municipal corporations: 


“School districts are charged with duties purely governmental in char- 
acter, and are agencies of the State, existing for the sole purpose of per- 
forming duties in connection with the maintenance of an efficient system 
of free schools and differ from cities and other municipal corporations 
which have power to function in certain private capacities.” °° 


The avoidance of the use of the governmental-proprietary distinction is com- 
mendable. When employed in other states, its primary purpose has been to 
erode the general tort immunity doctrine, but, as discussed earlier, it has seldom 
met with any success as a means of imposing liability upon a school district for 
athletic injuries.31 

In 1949 the Illinois legislature authorized the school district, in its discretion, 
to provide medical or hospital service through accident or health insurance for 
pupils injured while participating in athletic activities; the cost of the insurance 
to be paid from funds derived from such activities.32 This would appear to have 
been a recognition by the Illinois legislature of the harshness of absolute im- 
munity and indicates an intention to allow an injured individual to recover at 
least partial reimbursement of actual medical expenses, with the cost of the in- 


24Lincke v. Moline Bd. of Educ., 245 Ill. App. 459 (2d Dist. 1927); Perkins v. 
Trask, 95 Mont. 1, 23 P.2d 982 (1933). 

25 348 Ill. App. 567, 109 N.E.2d 636 (3d Dist. 1952). 

26171 Ill. 332, 49 N.E. 536 (1898). 

27 374 Ill. 594, 30 N.E.2d 497 (1941). 

28 Jd, at 600, 30 N.E.2d at 500. 

29 Lincke v. Moline Bd. of Educ., supra note 24. See also Kinnare v. Chicago, 171 
Ill. 332, 49 N.E. 536 (1898); Lindstrom v. Chicago, 331 Ill. 144, 162 N.E. 128 (1928). For 
a Michigan decision holding proprietary distinction inapplicable, see Richards v. Birming- 
ham School Dist., 348 Mich. 490, 83 N.W.2d 643 (1957), favorably commented on in 
35 U. Det. L.J. 230 (1957). 

80 Linke v. Moline Board of Educ., 245 Ill. App. 459, 463 (2d Dist. 1927). (Emphasis 
added.) 
81 See note 6 supra. 
82 Int, Rev. Stat. c. 122, § 15-19 (1957). 
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surance being borne by the public. The act, however, contained no authoriza- 
tion to purchase liability insurance. 

Thomas v. Broadlands Comm. Consol. School Dist.33 held that a child in- 
jured upon a school playground could recover for the negligence of the agents 
of the school district where the school district carried liability insurance, although 
recovery could not exceed the amount of such insurance. The court said: 


“Absent the question of insurance, the law in Illinois is clear that a school 
district, as a quasi-municipal corporation is not liable for injuries resulting 
from tort. 

“ 


“The only justifiable reason for the immunity of quasi-municipal corpora- 
tions from suit for tort is the sound and unobjectionable one that it is the 
public policy to protect public funds and public property, to prevent the 
diversion of tax moneys, in this case school funds, to the payment of damage 
claims. There is no justification or reason for absolute immunity if the 
public funds are protected. Their protection has been the real and historical 
reason for the absolute immunity both elsewhere and in Illinois accorded 
quasi-municipal corporations. . . . Liability insurance to the extent that it 
protects the public funds removes the reason for, and thus the immunity to, 
suit.” 84 


The court refused to consider the defendant’s contention that there was no 
statutory authority for the purchase of liability insurance, holding that the de- 
fendant could not assert its own alleged illegal act as a defense to suit; and in 
1953 the legislature amended the School Code, authorizing the purchase of such 
insurance.35 

A 1954 federal district court decision in Illinois held it was unnecessary to 
allege the presence of liability insurance in a tort action against a school district.8¢ 
The court argued that the Broadlands decision is authority for the position that 
the school district is no longer immune from suit. There is only a safeguarding 
of public funds and suit may proceed to judgment but may only be satisfied from 
funds other than public funds, at any time such other funds become available. 
What “other funds” the court had in mind, if there were no liability insurance, 
is open to speculation. However, it could conceivably be argued that gate re- 
ceipts from athletic activities should be subjected to the satisfaction of such a 
judgment. 

Whether the Illinois Supreme Court would approve the position of these 
cases is unknown at this date. In view of its position regarding an analogous 
situation in which recovery was allowed against an insured charitable organiza- 
tion,37 and in view of the 1953 amendment, the probabilities are that the Board- 
lands doctrine would be upheld. 

Because of the more liberal view being taken by Illinois courts, and the prac- 


33 348 Ill. App. 567, 109 N.E.2d 636 (3d Dist. 1952); accord, Villars v. Portsmouth, 
100 N.H. 453, 129 A.2d 914 (1957). Contra, Hummer v. School City, 124 Ind. App. 30, 
112 N.E.2d 891 (1953) (common-law immunity not waived by procurement of liability 
insurance). 

34 348 Ill. App. at 569, 575. 

85 Itt. Rev. Stat. c. 122, § 6-35.1 (1957). 

86 Tracy v. Davis, 123 F. Supp. 160 (E.D. Ill. 1954). 

87 Moore v. Moyle, 405 Ill. 555, 92 N.E.2d 81 (1950). But see Leviton v. Board of 
Educ., 374 Ill. 594, 600, 30 N.E.2d 497, 500 (1941), where the court said after the dis- 
cussion of the “fund” theory that “the liability is one of imperfect obligation and no 
civil action lies at the suit of an individual.” 
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tice of school districts of carrying liability insurance, an examination of the 
decisions in other jurisdictions dealing with the duty owed to participants and 
spectators by the school district in carrying out its athletic program, should be 
of value to the Illinois lawyer. 


ANALYSIS OF THE SUBSTANTIVE LAW OF NEGLIGENCE IN SUITS 
Agatnst Scuoot Districts 


The typical action initiated against a school district for injury in connection 
with the operation of a school athletic program is, as would be expected, a 
negligence action. A few cases, however, have employed a nuisance theory.38 
The purpose of alleging a nuisance has been to avoid the defense of tort im- 
munity, apparently on the assumption that a nuisance differs in both kind and 
degree from a negligent tort and thus sovereign immunity should not apply. This 
attempt proved successful in one case in which the court upheld a jury verdict 
on the basis that negligence resulted in the creation of a continuing dangerous 
condition which was a nuisance.3® Other courts have found no difference be- 
tween negligence and nuisance, and have held that immunity extends to cases 
involving both.*° 

A majority of the cases have arisen as a result of injuries occurring in 
physical education classes #4 or upon school playgrounds.42 Few reported cases 
deal with injury to participants in interscholastic athletic contests,*? although 
several involve injury to spectators at such contests.** 


88 Bush v. Norwalk, 122 Conn. 426, 189 Atl. 608 (1937); Mokovich v. Independent 
School Dist., 177 Minn. 446, 225 N.W. 292 (1929); Anderson v. Board of Educ., 49 
N.D. 181, 190 N.W. 807 (1922). 

89 Bush v. Norwalk, supra note 38 (continued use of balance bar on slippery gym 
floor was a nuisance). 

40 Mokovich v. Independent School Dist., supra note 38, at 449, 225 N.W. at 293, 
where the court said “that negligence is some act or omission in violation of a duty 
prescribed or implied by law, while a nuisance is a dangerous, unsafe or offensive con- 
dition resulting from some act or omission. The same act, omission, or condition may 
and often does create a liability authorizing recovery either for negligence or for a 
nuisance.” The court found that the rule of non-liability applied not only to negligence 
but to all torts, including a nuisance. 

41 See, e.g., Purkle v. Oakdale Union Grammar School Dist., 40 Cal. 2d 207, 253 
P.2d 1 (1953); Kerby v. Elk Grove Union High School Dist., 1 Cal. App. 2d 246, 36 
P.2d 431 (3d Dist. 1934); Bradley v. Board of Educ., 247 App. Div. 833, 286 N.Y.S. 186 
(3d Dep’t 1936); Read v. School Dist. No. 211, 7 Wash. 2d 502, 110 P.2d 179 (1941). 

42 See, e.g., Underhill v. Alameda Elementary School Dist., 133 Cal. App. 733, 24 
P.2d 849 (1st Dist. 1933); Thomas v. Broadlands Community Consol. School Dist., 348 
Ill. App. 567, 109 N.E.2d 636 (3d Dist. 1952); Anderson v. Board of Educ., 49 N.D. 181, 
190 N.W. 807 (1922); Briscoe v. School Dist. No. 123, 32 Wash. 2d 353, 201 P.2d 697 
(1949); Bruenn v. North Yakima School Dist. No. 7, 101 Wash. 374, 172 Pac. 569 (1918). 

48 Hale v. Davies, 86 Ga. App. 126, 70 S.E.2d 923 (Div. No. 1 1952) (injury oc- 
curred during practice); Mokovich v. Independent School Dist., supra note 38 (sight 
of one eye lost in football game); Martini v. Olyphant Borough School Dist., 83 Pa. 
D. & C. 206, 54 Lack. Jur. 57 (1952) (head injuries received in football game); Morris 
v. Union High School Dist. A, 160 Wash. 121, 294 Pac. 998 (1931) (back and spine 
injuries incurred in football game). 

“4 Hummer v. School City, 124 Ind. App. 30, 112 N.E.2d 891 (1953) (paid spectator 
at basketball game); Watson v. School Dist., 324 Mich. 1, 36 N.W.2d 195 (1949) (paid 
spectator at football game); Rhoades v. School Dist. No. 9, 115 Mont. 352, 142 P.2d 
890 (1943) (paid spectator at basketball game); Thompson v. Board of Educ., 12 N.J. 
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The injuries generally are the result of dangerous conditions *® such as 
slippery gym floors or absence of protective mats,*® defective apparatus including 
swings #7 and gymnastic equipment,*® falls from such equipment,*® collisions be- 
tween participants,®° and injuries resulting from thrown objects.5! 

Counts alleging negligence may refer to the direct negligence of the board 
either in allowing dangerous conditions to exist 5? or in the negligent selection 
of instructors and teachers.53 More often claims of recovery will be based upon 
the negligent acts of teachers, coaches, and physical education instructors.54 Re- 


Super 92, 79 A.2d 100 (County Ct., L. 1951) (spectator at baton twirling contest); Hoff- 
man v. Scranton School Dist., 67 Pa. D. & C. 301, 51 Lack. Jur. 25 (1949) (paid spec- 
tator at football game); Juntila v. Everett School Dist. No. 24, 183 Wash. 357, 48 P.2d 
613 (1935) (paid spectator at football game). 

45 Watson v. School Dist., supra note 44 (unlighted ramp leading to parking lot); 
Mokovich v. Independent School Dist., supra note 38 (unslaked lime used to mark foot- 
ball field); Rhoades v. School Dist. No. 9, supra note 44 (stair step in gymnasium col- 
lapsed); Smith v. Hefner, 235 N.C. 1, 68 S.E.2d 183 (1952) (collapse of stack of cement 
blocks); Anderson v. Board of Educ., 49 N.D. 181, 190 N.W. 807 (1922) (child killed 
when struck in head by heavy playground swing); Reed v. Rhea County, 189 Tenn. 
247, 225 S.W.2d 49 (1949) (seat collapsed); Hoffman v. Scranton School Dist., supra 
note 44 (collapse of roof on which spectators were allowed to sit). 

46 Bush v. Norwalk, 122 Conn. 426, 189 Atl. 608 (1937); Thompson v. Board of 
Educ., supra note 44; Cambareri v. Board of Educ., 283 N.Y. 743, 28 N.E.2d 968 (1940); 
Bradley v. Board of Educ., 247 App. Div. 833, 286 N.Y.S. 186 (3d Dep’t 1936) (no mat 
protecting brick pilaster in gymnasium and custom shown to protect such projections). 

47 Kelly v. School Dist. No. 71, 102 Wash. 343, 173 Pac. 333 (1918). 

48 Kelly v. Board of Educ., 191 App. Div. 251, 180 N.Y.S. 796 (1st Dep’t 1920) 
(defective springboard); Johnson City Board of Educ. v. Ray, 154 Tenn. 179, 289 S.W. 
502 (1926) (horizontal ladder fell while in use). 

49 Fein v. Board of Educ., 305 N.Y. 611, 111 N.E.2d 732 (1953) (fall from chinning 
bar, no protective mat); Miller v. Board of Educ., 249 App. Div. 738, 291 N.Y.S. 633 
(2d Dep’t 1938) (fall from playground apparatus called a monkey bar); Howard v. 
Tacoma School Dist. No. 10, 88 Wash. 167, 152 Pac. 1004 (1915) (fall from horizontal 
exercise ladder, no protective mat). 

50 Purkle v. Oakdale Union Grammar School Dist., 40 Cal. 2d 207, 253 P.2d 1 
(1953); Ellis v. Burns Valley School Dist., 128 Cal. App. 550, 18 P.2d 79 (3d Dist. 1933); 
Bauer v. Board of Educ., 285 App. Div. 1148, 140 N.Y.S. 2d 167 (2d Dep’t 1955); 
Maurer v. Board of Educ., 266 App. Div. 1007, 44 N.Y.S.2d 431 (2d Dep’t 1943); Briscoe 
v. School Dist. No. 123, 32 Wash. 2d 353, 201 P.2d 697 (1949); Read v. School Dist. No. 
211, 7 Wash. 2d 502, 110 P.2d 179 (1941). 

51 Wright v. San Bernardino High School Dist., 121 Cal. App. 2d 342, 263 P.2d 25 
(4th Dist. 1953) (tennis ball); Underhill v. Alameda Elementary School Dist., 133 Cal. 
App. 733, 24 P.2d 849 (1st Dist. 1933) (baseball bat); Kerby v. Elk Grove Union High 
School Dist., 1 Cal. App. 2d 246, 36 P.2d 431 (3d Dist. 1934) (basketball); Bartell v. 
School Dist. No. 28, 114 Mont. 451, 137 P.2d 422 (1943) (shot put). 

52 See cases cited notes 45 and 46 supra. See also Fein v. Board of Educ., supra 
note 49 (board negligent for failing to provide protective mat); Bauer v. Board of 
Educ., supra note 50 (over-crowding created a dangerous condition which board should 
have reasonably anticipated); Kelly v. Board of Educ., supra note 48 (duty of board to 
use reasonable care in keeping premises and appliances safe); Kelly v. School Dist. No. 
71, supra note 47 (duty to inspect playground equipment). 

58 Garber v. Central School District No. 1, 251 App. Div. 214, 295 N.Y.S. 850 (3d 
Dep’t 1937); Kolar v. Union Free School Dist., 8 N.Y.S.2d 985 (County Ct. 1939). 


54 See cases cited notes 50 and 51 supra 






























PC Tisea te ROR ER A 






ik 
Mast 









& 
it 
§ 
* 
; 
if 





Sent Hi Bates 59 
EAS SMEs sO FOE AUR 


me 











Fat] NOTES 453 


covery has been allowed for improper supervision,®5 failure to instruct properly,5® 
use of an athlete knowing that he is injured,5? and overcrowded gymnasium 
conditions.58 An examination of all the cases indicates a reluctance to find 
negligence at all. There are cases finding no negligence where a teacher failed 
to separate gym classes according to size5® or was absent from the gymnasium 
at the time of an injury.® 

The defenses to charges of negligence, other than immunity, raised by the 
school districts are typical of those employed in any tort action, but they meet 
with a good deal more success. Schools are uniformly held not to be insurers 
of the safety of their students participating in athletic activities.61 Negligence 
must clearly be shown to have been the proximate cause of the injury.®? In 
instances of negligent supervision the courts have frequently found that the 
injury would have occurred anyway.®? The courts do not require the district 
to provide specific supervision. Often they will reach a decision almost un- 
heard of in a typical tort case, finding that the injury was the result of an un- 
avoidable accident.*5 The defense of assumption of the risk has been raised with 
some success by the schools.66 This defense seems particularly weak when at- 
tendance is required in gym classes; or even in interscholastic athletic contests 
in view of the age of the participant, the influence of coach and teammates, and 
the pressure of school spirit, coupled with the normal desire to participate.§? 
When injury occurs on playground or gympasium equipment, a defense urged is 
that the equipment has been proved safe by continuous usage.®8 


CoNCLUSION 
While most commentators and courts would agree that there is little justifica- 


55 Briscoe v. School Dist. No. 123, supra note 50; Bruenn v. North Yakima School 
Dist. No. 7, 101 Wash. 374, 172 Pac. 569 (1918). 

56 Gardner v. State, 281 N.Y. 212, 22 N.E.2d 344 (1939). 

57 Morris v. Union High School Dist. A, 160 Wash. 121, 294 Pac. 998 (1931). 

58 Bauer v. Board of Educ., 285 App. Div. 1148, 140 N.Y.S.2d 167 (2d Dep’t 1955). 

59 Underhill v. Alameda Elementary School Dist., 133 Cal. App. 733, 24 P.2d 849 
(1st Dist. 1933); Ellis v. Burns Valley School Dist., 128 Cal. App. 550, 18 P.2d 79 (3d 
Dist. 1933). These cases do not foreclose the possibility of a finding of negligence if 
disparity in the size of participants were accompanied by disparities in ages. 

60 Wright v. San Bernardino High School Dist., 121 Cal. App. 2d 342, 263 P.2d 25 
(4th Dist. 1953); Kerby v. Elk Grove Union High School Dist., 1 Cal. App. 2d 246, 
36 P.2d 431 (3d Dist. 1934). 

61 Underhill v. Alameda Elementary School Dist., supra note 59; Juntila v. Everett 
School Dist. No. 24, 183 Wash. 357, 48 P.2d 613 (1935). 

62 Wright v. San Bernardino High School Dist., supra note 60; Read v. School 
Dist. No. 211, 7 Wash. 2d 502, 110 P.2d 179 (1941). 

68 Kerby v. Elk Grove Union High School Dist., supra note 60; Miller v. Board 
of Educ., 249 App. Div. 738, 291 N.Y.S. 633 (2d Dep’t 1938). 

64 Miller v. Board of Educ. Union Free School Dist., supra note 63. 

65 Underhill v. Alameda Elementary School Dist., 133 Cal. App. 733, 24 P.2d 849 
(1st Dist. 1933); Ellis v. Burns Valley School Dist., 128 Cal. App. 550, 18 P.2d 79 (3d 
Dist. 1933); Cambareri v. Board of Educ., 283 N.Y. 741, 28 N.E.2d 968 (1940); Read 
v. School Dist. No. 211, supra note 62. 

66 Wright v. San Bernardino High School Dist., 121 Cal. App. 2d 342, 263 P.2d 25, 
(4th Dist. 1953); Juntila v. Everett School Dist. No. 24, supra note 61. 

87 Martini v. Olyphant Borough School Dist., 83 Pa. D. & C. 206, 54 Lack. Jur. 57 
(1953). 
68 Miller v. Board of Educ., 249 App. Div. 738, 291 N.Y.S. 633 (2d Dep’t 1938). 
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tion for the retention of the strict rule of immunity of school districts from 
liability for tort, concern over the availability of funds to satisfy a large tort 
judgment has undoubtedly led courts to adhere closely to precedent and legis- 
latures to delay remedial enactments. Yet there is little reason why a school boy 
injured in a required gym class through the negligence of a school district or its 
agents, or an athlete who suffers serious injury because a coach fails to remove 
him from a contest after an initial injury, should not be allowed to recover. 

Illinois has partially answered this problem by permitting school districts to 
carry accident insurance for its pupils and by allowing suit for tort when the 
school has voluntarily acquired liability insurance. It seems erroneous, however, 
to predicate recovery in a tort case upon the presence or absence of liability 
insurance, for the remedy is made to depend on an antecedent act of the tort- 
feasor. 

One available solution, which would provide certainty and uniformity, would 
be to require by statute that school districts carry liability insurance. The legis- 
lature could provide a reasonable maximum recovery and require the school to 
carry an equivalent amount of liability insurance. The cost of insurance could 
thus be kept at a reasonable figure and the injured party guaranteed an ade- 
quate recovery. Moreover, this remedy probably would not meet with the 
judicial hostility encountered in other states which have abolished immunity 
without protecting public funds. 

Keiru Hyzer 
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EXPERT MEDICAL TESTIMONY IN ILLINOIS— 
AN EXERCISE IN RHETORIC 


In a recent decision of the Seventh Circuit Court of Appeals,! the Illinois 
rule restricting the testimony of expert medical witnesses was once again criti- 
cised.?, This rule, which has plagued Illinois attorneys and judges for over fifty 
years,® has perhaps been best stated as follows: 


“If there is no dispute that an injury was sustained or as to the manner in 
which it was sustained, then the expert may testify that a particular condi- 
tion or death resulted from it; but if there is dispute, the expert is limited 
to testifying that hypothetically stated facts are sufficient from a medical 
point of view to cause and bring about the condition or that the condition 
‘might or could’ result from and be caused by the hypothetical facts.” 4 


Thus an expert medical witness will be allowed to testify in positive termi- 
nology only when defendant has admitted both that some physical injury has 
been suffered by plaintiff and that it was occasioned in the manner alleged. The 
issue upon which the expert testimony will then be offered is whether the pres- 
ent condition of plaintiff was caused by the occurrence which produced the 
original admitted injury. In the majority of personal injury actions, either the 
fact of injury or the manner in which it was incurred is in dispute, and the ex- 
pert medical testimony is limited to what might have or what could have caused 
plaintiff’s condition. 

This restriction has been justified as an application of the rule that a witness 
may not testify with regard to the ultimate issue in a case.5 It is feared that with- 
out such a restriction, the jury would be inclined to accept the expert’s opinion 
as fact without any exercise of independent judgment. Where the rule does 


1 Spears v. Atchison, T. & S. F. Ry., 255 F.2d 780 (7th Cir. 1958) (dictum). 

2 See, e.g., 7 WicMore, Evipence § 1976 (3d ed. 1940). A long-time opponent of 
the Illinois rule, Wigmore has described it as “only one of the many instances in which 
the subtle mental twistings produced by the Opinion rule has rendered this part of the 
law to a congeries of non-sense which is comparable to the incantations of medieval 
sorcerers and sullies the name of Reason in our law.” 

3It was applied in Illinois for the first time in Illinois C. R. R. v. Smith, 208 III. 
608, 70 N.E. 628 (1904) and as recently as in Turnbow v. Hayes Freight Lines, 15 Ill. 
App. 2d 57, 145 N.E.2d 377 (4th Dist. 1957). 

4 Cxeary, HanpBook oF ILLinois Evivence § 9.11 (1956). The Supreme Court of 
Illinois developed the rule primarily in three cases: Illinois C. R. R. v. Smith, supra 
note 3; City of Chicago v. Didier, 227 Ill. 571, 81 N.E. 698 (1907); and Fellows- 
Kimbrough v. Chicago City Ry., 272 Ill. 71, 111 N.E. 499 (1916). This rule has not 
been restricted to Illinois. See Sever v. Minneapolis & St. Louis R. R., 156 Iowa 664, 
137 N.W. 937 (1912); Castaine v. United Railways, 249 Mo. 192, 155 S.W. 38 (1913). 
Both of these courts have, however, subsequently rejected the rule. Grismore v. Con- 
solidated Products Co., 232 Iowa 328, 5 N.W.2d 646 (1942); O’Leary v. Scullin Steel 
Co., 303 Mo. 363, 260 S.W. 55 (1923). 

5 Fellows-Kimbrough v. Chicago City Railway, supra note 4; CLEARY, op. cit. supra 
note 4. 

6 Illinois C. R. R. v. Smith, swpra note 3. This reasoning would appear to be 
illogical since, in either case, the entire issue which remains for jury determination is 
made the subject of the expert testimony. See, Austin, Examination of Expert Witnesses 
in Illinois, 19 Itt. L. Rev. 57 (1924). 
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admit a positive statement by the physician, it is apparently felt that his opinion 
covers something less than the ultimate issue to be determined by the trier of fact. 

The Illinois rule is subject to several criticisms. In the first place, it prevents 
the expert testimony from fulfilling its purpose. Where an issue is of a technical 
or scientific nature, the average juror is not able to reach a conclusion based 
upon the evidentiary facts alone. Therefore necessity compels that an expert 
witness be allowed to give his opinion.? Yet the aid of the expert witness is 
categorically limited in most cases to what appears to the jury to be mere 
speculation. 

Secondly, it has been held that the qualified phraseology which is required 
by the rule renders the opinion speculative as a matter of law and therefore 
insufficient, without other evidence, to establish the element of causation.® 
Thus a plaintiff could be placed in a position where the use of either specula- 
tive or positive phraseology will require an adverse judgment.® 

Furthermore, it is doubtful that the Illinois requirement actually solves 
any of the problems which are attendent upon the admissibility of expert 
testimony. It is no guaranty of the veracity or integrity of the witness. On 
the contrary, the requirement of speculative phraseology may allow what is 
in fact speculation to be admitted in evidence without detection.1® As a 
practical matter, the rule probably does little to prevent the expert, with his 
professional demeanor and medical terminology, from over-awing the jury.!! 
The restriction is more likely to lessen the effect of a simply stated opinion 
which probably would not unduly influence the jury in any event. Finally, 
it is irrelevant to the problem of restricting the witness to his own field of 
expertise. 

Before expert testimony will be admissible in any case, it must be established 
to the satisfaction of the court that the jury does not possess the necessary 
specialized training to enable it to reach a conclusion based on the evidentiary 
facts alone and that the expert witness is qualified to be of aid.12 Furthermore, 
the expert witness is limited in his testimony to those matters as to which he 
is qualified.13 These restrictions alone would seem to be sufficient to prevent 
any over-reaching by the physician.14 

To use an obvious example, it is clear that a medical witness should not 
be allowed to testify that, in his opinion, the present condition of plaintiff 
is the proximate result of defendant’s negligence. Yet neither should he be 
allowed to state that such might or could be the case. In either situation, the 
testimony would be objectionable, not merely because it may be said to cover 


7 Austin, supra note 6. 

8Sanitary Dist. v. Industrial Comm’n, 343 Ill. 236, 175 N.E. 372 (1931). For a 
critical discussion of this decision, see Wigmore, Opinion as to Cause of Injury, 26 
Ix. L. Rev. 431 (1931). 

® Apparently the Sanitary Dist. case, supra note 8, has not been applied to the 
situation of tort actions for personal injuries and even in subsequent Workman’s Compen- 
sation cases it would seem to have been limited to testimony which is in fact purely 
speculative. The danger nevertheless remains. 

10 Kinc & PILLINGER, OPINION EvIDENCE IN ILLINoIs 83 (1942). 

11 But see Davidson, Testimony as to Personal Injuries, 1956 U. Itt. L.F. 390. 

12 Rocers, Expert Testimony § 30, 33 (3d ed. 1941). 

18 RocERS, Op. cit. supra note 12, § 36. 

14 This result would be obtained under the Uniform Rules of Evidence. Unirorm 
Rute or Evivence 56 (1, 4). See also 7 Wicmore, EvipeNce § 1923 (3d ed. 1940). 
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the ultimate issue in the case, but because the medical witness is not qualified 
to give an expert opinion on the non-medical questions which are involved. 
Where, on the other hand, the testimony is strictly limited to matters of 
medical cause and effect, no valid reason can be perceived for the additional 
requirement of speculative phraseology. In the latter case, since the expert 
witness is merely fulfilling his designated function, that of giving to the jury 
information or a reasoning process which would not otherwise be available to 
it, any fear that he may over-reach his province seems rather imaginary. 

The Illinois rule requiring expert medical witnesses to testify in specula- 
tive phraseology is not only unnecessary but it is in derogation of the ends of 
justice. It is submitted that it lacks any valid basis for continued existence. 


Tuomas E. Cuitcorr 


LIMITATIONS ON GOVERNMENTAL LIABILITY UNDER THE 
FEDERAL TORT CLAIMS ACT FOR INJURIES RESULTING 
FROM NUCLEAR EXPLOSIONS 


Several recent cases involving damage alleged to have resulted from the 
planned detonation of a nuclear device by the Atomic Energy Commission 
have focused attention upon the liability of the United States for injuries 
resulting from such explosions.1 

Under the Anglo-American legal system, the sovereign has traditionally 
enjoyed immunity from tort liability to private persons injured by the acts 
of its agents.2 Increase in governmental activity, with an attendant increase 
in incidental injuries, and a growing concern for the welfare of injured parties 
have led to a departure from the long honored rule of sovereign immunity. 
In the United States the immunity of the Federal Government from liability in 
tort was waived by the enactment in 1946 of the Federal Tort Claims Act.2 How- 
ever, governmental liability is still subject to several limitations. 

Since actions for damage from a nuclear explosion must be brought under 
the Federal Tort Claims Act,‘ the first limitation encountered is the require- 


1Bartholomae Corp. v. United States, 253 F.2d 716 (9th Cir. 1957); Bulloch v. 
United States, 145 F. Supp. 824 (D. Utah 1955). “Five hundred and seventy-one claims 
have been received by the AEC from the beginning of the Nevada tests in 1951 up to 
the beginning of the current test series—February, 1955. Three hundred and ninety- 
three of these claims were paid by the AEC. The total amount paid was $52,159.34.” 
Hearing on Health and Safety Problems and Weather Effects Associated with Atomic 
Explosions Before the Joint Committee on Atomic Energy, 84th Cong., 1st Sess. 29 
(1955). The unexpected great increase in fallout over the Los Angeles area following 
the recent series of tests in Nevada in October, 1958, also illustrates the immediate 
nature of the problem. N.Y. Times, Oct. 31, 1958, p. 5, col. 2. 

2 United States v. Shaw, 309 U.S. 495, 60 Sup. Cr. 659 (1939); Ickes v. Fox, 300 
U.S. 82, 57 Sup. Ct. 412 (1937). 

360 Stat. 842 (1946). 

4Section 167 of the Atomic Energy Act of 1954, 68 Srat. 952, 42 U.S.C.A. § 2207 
(1957), provides for administrative settlement of claims up to five thousand dollars re- 
sulting from a detonation of an atomic device by the Commission. Whether this pro- 
cedure is exclusive for claims under five thousand dollars is not clear. Dicta in Bulloch 
v. United States, 133 F. Supp. 885 (D. Utah 1955), indicated that it is not exclusive. 











458 LAW FORUM [Vor. 1958 


ment in that statute that the action be based upon a negligent or wrongful act 
or omission on the part of a government employee.® It is arguable that this 
requirement is unwarranted and that the Government ought to be strictly 
liable for all harm proved to have resulted from such explosions.® Justification 
for this position is found in the leading case of Rylands v. Fletcher.1’ Under 
the doctrine established in that case, a defendant is liable without fault for 
harm resulting from an ultra-hazardous activity because such activity exposes 
the community to an undue risk of harm even if every precaution is taken. 
The activity is tolerated because of its social utility, but only upon the con- 
dition that the defendant assumes strict liability for resultant harm. If the 
doctrine of liability without fault is to be applied to private persons, there 
appears to be no plausible reason why the Government should be excused 
from similar liability, unless it is the fear of the staggering cost which might 
arise in the event of a nuclear “accident.” Even in the event of such a disaster, 
however, the cost would rest more fairly upon the Government, where it 
could be redistributed to the benefactors of the activity, the country as a 
whole. Notwithstanding the force of this argument, it seems unlikely that the 
negligence requirement will be discarded in the near future.§ 

A second limitation, which has recently been rejected by the Supreme 
Court,® grew out of an interpretation of the Act which limited the Govern- 
ment’s liability to situations where a private person would also be liable.1° Some 
governmental activity, it is apparent, has no counter-part in the affairs of 
private persons. The Government, contending that the statute operated merely 
to remove immunity from recognized causes of action rather than to create 
novel and unprecedented liabilities, argued that the statute could not impose 


5 Although the Act provides that the United States shall be liable “in accordance 
with the law of the place where the act or omission occurred,” the courts have held 
that negligence or a wrongful act is required. Dalehite v. United States, 346 U.S. 15, 
73 Sup. Ct. 956 (1953); Strangi v. United States, 211 F.2d 305 (5th Cir. 1954). 

6 Negligence may be very difficult to prove. In Bartholomae Corp. v. United States, 
253 F.2d 716 (9th Cir. 1957), there was testimony that the buildings on plaintiff’s prop- 
erty were violently shaken on the date of the blast, and soon afterwards the damage 
complained of was discovered. The trial court’s decision that the evidence was in- 
sufficient to support a finding that the atomic detonation was the proximate cause of 
the damage to plaintiff’s property was upheld. 

™L.R. 3 HLL. 330 (1868). 

8No impending change is indicated in the Supreme Court decisions discussed 
infra. The only case found taking a contrary view is a lower court case which does 
not seem to have been followed. See United States v. Praylou, 208 F.2d 291 (4th Cir. 
1953), cert. denied, 347 U.S. 934, 74 Sup. Ct. 628 (1954). 

® Indian Towing Co. v. United States, 350 U.S. 61, 76 Sup. Ct. 122 (1955); Rayonier 
v. United States, 352 U.S. 315, 77 Sup. Ct. 374 (1957); Dupree v. United States, 247 
F.2d 819 (3rd Cir. 1957). In Rayonier v. United States, supra at 319, 77 Sup. Ct. at 
376, the Court said: “We expressly decided in Indian Towing that the United States’ 
liability is not restricted to the liability of a municipal corporation or other public 
body and that an injured party cannot be deprived of his rights under the Act by 
resort to an alleged distinction, imported from the law of municipal corporations, 
between the Government’s negligence when it acts in a “proprietary” capacity and its 
negligence when it acts in a “uniquely governmental” capacity. To the extent that 
there was anything to the contrary in the Dalehite case it was necessarily rejected by 
Indian Towing.” 

1028 U.S.C. §§ 1346(b), 2674 (1952). 
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liability for acts which had no counter-part in private affairs. This argument 
represents an attempt to import from the law of municipal corporations the 
“dual aspect” concept, wherein a municipality is not liable for injuries re- 
sulting from its “governmental” functions, but is liable for injuries resulting 
from its “proprietary” functions. This distinction, although recognized by 
the Supreme Court in earlier cases under the Act,!2 was later rejected.18 Thus 
the liability of the Government is to be determined by the same rules as the 
liability of a private person, regardless of the objective of the function. 

Thirdly, even though negligence is proved, the Government may be re- 
lieved of liability under section 2680(a) if the culpable act involved a “dis- 
cretionary function or duty.”14 It seems evident that every act, no matter 
how routine or menial, involves some element of discretion. Hence, the ques- 
tion to be answered in each case is whether a particular act involves sufficient 
discretion to invoke the immunity of section 2680(a). This is illustrated in a 
recent case involving an agricultural station engaged in the growing of trees 
for experimental purposes.15 One of the trees, because of its diseased condi- 
tion, toppled on plaintiff's automobile. Since the determination of whether 
the tree should have been removed was necessarily included within the overall 
course of experimentation, and was therefore a matter peculiarly within the 
discretion of the employees of the experimental station, the Government was 
held to be immune from liability. The court conceded, however, that if a 
decision had been made to remove the tree and the accident had occurred during 
the course of its removal, the outcome might well have been different. This court 
thought that a decision whether to remove the tree or not involved enough 
judgment to be discretionary within the meaning of the Act, whereas a de- 
cision among alternative methods of removal would not involve enough judg- 
ment to be discretionary. Apparently, the amount of judgment necessary to 
constitute “discretion” involves a thought process of some complexity rather 
than a simple observation coupled with elementary reasoning. 

In Dalebite v. United States, a test case arising out of the Texas City disaster, 
in which a fertilizer product being loaded for export had exploded, causing 
over five hundred deaths and hundreds of millions of property damage, the 
sole question before the Supreme Court was whether certain acts of the Govern- 
ment were within the discretionary function exception.!® First, the plaintiff 
alleged that the Government had been negligent in adopting the export plan 
without sufficiently investigating the explosive properties of the product. The 
Court held that the decision to institute the fertilizer export program was a 
cabinet level decision and the determination of the need for further experimenta- 


11 Cootey, Municipat Corporations § 115 (1914). 

12Feres v. United States, 340 U.S. 135, 71 Sup. Ct. 153 (1950); Goodwill In- 
dustries of El] Paso v. United States, 218 F.2d 270 (5th Cir. 1954). 

18 See note 9 supra. 

1428 U.S.C. § 2680(a) (1952). The second clause of this subsection provides that 
no liability can be based on “the failure to exercise or perform a discretionary function 
or duty on the part of a federal agency or an employee of the Government, whether 
or not the discretion involved be abused.” 

The first clause grants immunity for non-negligent acts performed by a govern- 
ment employee in the exercise of a statute or regulation in order to bar tests of their 
legality by tort actions. 

15 Toledo v. United States, 95 F. Supp. 838 (D.P.R. 1951). 

16 346 U.S. 15, 73 Sup. Ct. 956 (1953). 
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tion regarding the explosive properties of the fertilizer was a matter within the 
discretion of those in charge of production. Second, plaintiff alleged negligence 
on the part of the Coast Guard in not properly regulating the storage and ship- 
board loading. Matters of regulation, the Court said, were classically within the 
discretionary exception. Third, it was alleged that certain specific acts in the 
manufacturing process, such as the bagging of the product at high temperatures 
and the use of paper sacks, were negligent. Noting that these acts were directed 
by a plan drafted by a high level government official, the Court said, “It neces- 
sarily follows that acts of subordinates in carrying out the operations of govern- 
ment in accordance with official directions cannot be actionable.” 17 This seems 
to indicate that if the overall project is initially discretionary, then all acts per- 
formed in the implementation of that project are within the discretionary func- 
tion exception to governmental liability.18 

Subsequent Supreme Court cases, however, have taken a view contrary to 
that suggested by the quotation above. In Indian Towing Co. v. United States, 
the Government was held liable for negligent maintenance of a lighthouse, al- 
though the major project—the establishment and operation of the lighthouse— 
was initially discretionary.19 The Court of Appeals for the Tenth Circuit, ob- 
serving that Indian Towing represented a definite change in attitude on the part 
of the Supreme Court, held in Fair v. United States, that the Government was 
liable for the negligent discharge of a mental patient, although the major pro- 
gram—medical and psychiatric care for veterans—was a discretionary under- 
taking.*° Similarly, in Eastern Air Lines v. Union Trust Co., liability was im- 
posed for negligence of a tower operator at an air field, although, once again, 
the project was initially within the discretion of the Government.?! 

In Bulloch v. United States,22 a sheepherder alleged that the Government 
had failed to warn him of an impending nuclear detonation and that as a con- 
sequence his sheep were injured by the nuclear fallout. The court held that 
failure to give notice, unless attributable to a discretionary decision that such 
notice would be impractical or interfere with the project, would be an omission 
upon which relief could be granted under the Federal Tort Claims Act. Here 
the major activity involved exercise of discretion on the part of a federal agency 
or its employees but the act relied upon for recovery was merely incidental to 
any authorized discretionary function. 


17 7d. at 36, 73 Sup. Ct. 968. 

18 This approach seems to have been followed in Bartholomae Corp. v. United 
States, 135 F. Supp. 651 (S.D. Cal. 1955); Goodwill Industries of El Paso v. United 
States, 218 F.2d 270 (5th Cir. 1954); F. & M. Schaefer Co. v. United States, 121 F. Supp. 
322 (E.D.N.Y. 1954). 

19 350 US. 61, 76 Sup. Cr. 122 (1955). 

20 234 F.2d 288 (5th Cir. 1956). 

21221 F.2d 62 (D.C. Cir.), aff'd mem., 350 U.S. 907, 76 Sup. Ct. 192 (1955). In 
Dahlstrom v. United States, 228 F.2d 819 (8th Cir. 1956), the Government was held 
liable for injury caused by an airplane piloted by a governmental employee flying at a 
low altitude. The Court said: “Conceding that the Administrator required the pilots 
to make a survey by airplane rather than on the ground and that such survey included 
low level flying, the question remained whether the pilots in the performance of their 
work took reasonable care and precaution to carry on their flight... .” Id. at 823. 

22145 F. Supp. 824 (D. Utah 1955). In an earlier proceeding in this case, 133 F. 
Supp. 885, 890 (D. Utah 1955), the court said: “We must look to the nature of the 
acts or omissions, themselves, rather than to the nature of the major project or under- 
taking in the course of which they occur.” 
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The rationale of the discretionary function exception is that in order to 
effectively exercise the judgment vested in them, governmental officials must 
be allowed freedom of choice without fear that possible consequences of their 
acts will subject the Government to liability.22 Thus, courts have held that acts 
which involve a certain amount of judgment must carry with them immunity 
from liability. Counter-balanced against the principle of free exercise of discre- 
tion is the apparent justice of compensating innocent persons injured as a result 
of governmental activity. It is doubtful that in most cases the relatively slight 
restraint upon the exercise of discretion represented by the imposition of legal 
liability for consequential harm, outweighs the justice of compensation. Govern- 
mental activity benefits all. In most cases, it does not seem fair to require a few 
to bear the entire burden. 


Jack WaAALER 


SHAREHOLDERS’ CHOICE TO REMOVE THE CORPORATE VEIL IN 
TAXATION OF SMALL BUSINESSES 


The 1958 Technical Amendments Act permits certain corporations to elect 
to be taxed in a manner which eliminates the double taxation of corporate in- 
come, and thus to assume what has been descriptively called a pseudo-corporate 
status! Instead of corporate income being taxed when earned and again when 
distributed, electing corporations are required to file only an information return, 
and the shareholders are taxed directly upon their aliquot share of the corpora- 
tion’s income without regard to whether such income has been distributed. 

The new provisions are designed to complement section 1361 of the 1954 
Code which allows certain partnerships and proprietorships to elect to be taxed 
as corporations. Taken together, these two options minimize income tax con- 
siderations in the problem of whether or not to incorporate a business. Small 
businesses that qualify can now select the organizational form for which they 
are best suited without suffering detrimental! tax consequences which would 
otherwise have been prohibitory. The congressional purpose evidenced by the 
new provisions seems to be less to prevent inequitable taxation than to strengthen 
the competitive position of small businesses.” 

To qualify under the new provisions, a corporation must be domestic and 
not a member of an affiliated group.? It must have only one class of stock and 


23 Davis, Tort Liability of Governmental Units, 40 Minn. L. Rev. 751, 798 (1956). 
James, The Federal Tort Claims Act and the Discretionary Function Exception: A 
Sluggish Retreat of an Ancient Immunity, 10 U. Fta. L. Rev. 184 (1957): “The separa- 
tion of powers in our form of government and a decent regard by the judiciary for 
its coordinate branches should make courts reluctant to sit in judgment on the wisdom 
or reasonableness of legislative or executive political action. Moreover, courts are not 
particularly well suited to pursue the examination that would be necessary to make 
this kind of judgment.” 

1 Int. Rev. Cope or 1954, §§ 1371-77. 

2S. Rep. No. 1983, 85th Cong., 2d Sess. 87 (1958). 

3 The definition of an “affiliated group” is contained in § 1504 of the 1954 Code. 
In general, an “affiliated group” means a group of corporations connected through 
inter-company stock holdings of at least eighty per cent of each member. It also in- 
cludes the parent corporation which can be one hundred per cent individually owned. 
Since a pseudo-corporation may not have another corporation as a shareholder, the 
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not more than ten shareholders, who must be (1) natural persons who are citizens 
or residents of the United States or (2) estates of such persons. While there 
are no financial limitations as to size, the ten-shareholder restriction will gen- 
erally preclude large corporations, which is consistent with the apparent pur- 
pose of the new provisions. 

To make an election, the unanimous consent of the shareholders must be 
given during the calendar month immediately preceding or following the be- 
ginning of the tax year. Revocation of the election is possible,* again with the 
unanimous consent of the shareholders any time prior to the beginning of the 
tax year or during the first calendar month of such year. The inability to re- 
voke an election after the first calendar month of the tax year does not seem 
to present a major obstacle since the statute automatically terminates an election 
if the qualifying conditions are not maintained throughout the full year. Pre- 
sumably, even a wilful breach of the qualifying conditions, such as acquiring an 
eleventh shareholder, issuing a second class of stock, or even purposely selling 
stock to a new shareholder who does not affirmatively consent to the election, 
are allowable methods of terminating an election any time during the year. A 
firm also loses its pseudo-corporate status if in any tax year more than eighty 
per cent of its gross receipts is derived from sources outside the United States 
or if more than twenty per cent of its gross receipts consists of royalties, rents, 
dividends, interest, annuities, and gains from the sale or exchange of stocks or 
securities.5 If an election is terminated or revoked for any reason, another elec- 
tion may not be made for five years without the Commissioner’s consent. 

Each shareholder of a pseudo-corporation must report as personal income his 
aliquot share of the corporation’s current income either in the year in which 


“affiliated group” limitation could apply only to the parent company of such a group. 
In attempting to amend § 1504 so as to complete the restriction upon pseudo-corpora- 
tions, Congress has created a problem of statutory interpretation. As § 1504(b) (8) 
now reads, a corporation cannot be a member of an “affiliated group” if it elects pseudo- 
corporate status. Section 1371 limits the pseudo-corporate election to those corporations 
who are not members of an “affiliated group.” The problem then arises whether a 
parent company eligible to file a consolidated return as a member of an “affiliated 
group” can nevertheless elect pseudo-corporate status and thus by operation of 
§ 1504(b) (8) become a non-member of an “affiliated group.” Apparently so, because 
after electing pseudo-corporate status the corporation would no longer be eligible to 
become a member of an “affiliated group.” S. Rep. No. 1983, 85th Cong., 2d Sess. 88 
(1958). 

The problem of indirect or constructive ownership of stock does not arise with 
§ 1504 since it is by its own terms limited to direct ownership. 

*Under § 1361, which allows certain proprietorships and partnerships to be taxed 
as corporations, no revocation of the initial election is possible unless the persons who 
made the initial election cease to own at least an eighty per cent interest in the busi- 
ness. Int. Rev. Cope or 1954, § 1361(e). The 1958 act, however, allows a one-shot 
retroactive revocation of a § 1361 election any time after September 2, 1958, and before 
the end of the third month following the month in which regulations prescribed under 
§ 1361 are published in the Federal Register. Technical Amendments Act of 1958, § 63, 
72 Srat. 1649. This new provision protects the taxpayer against any detrimental effects 
contained in the final regulations which are scheduled for future publication. 

5 All gains from the sale or exchange of stocks or securities are to be taken into 
gross receipts for purposes of the twenty per cent test. This is quite different from the 
test with regard to personal holding company income under § 543 of the 1954 Code, 
where net gains are used. 
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he receives it in the form of dividends,® or in the year in which the corporation’s 
tax year ends if it is retained by the corporation. If current income is retained 
by the corporation, such income ratably increases the tax basis of the corporate 
stock of each shareholder. If in subsequent years dividends are paid out of 
retained income previously taxed to the shareholders,? the shareholders receive 
such dividends tax free but are required to reduce the basis of their corporate 
stock, although not below zero, by the amount of such dividends. To the extent 
that such tax-free dividends exceed the shareholder’s stock basis the dividends 
are to be considered as a gain from a sale or exchange of property.® 

All current pseudo-corporate income reported by shareholders is ordinary 
income in their hands regardless of any special classification which would have 
been available to the corporation except in the case of a net long term capital 
gain. Shareholders treat their aliquot share of such gain in the same manner as 
any other personal long term capital gain.® If the corporation has a net operating 
loss, each shareholder may treat his share of the loss as a loss resulting from a 
personal business venture; thus, the loss may be used to offset any personal in- 
come in the current year with the excess subject to carry back! and carry 
forward privileges.11 A shareholder must, however, reduce the tax basis of his 
corporate interest by the amount of net operating loss allowable. Corporate 
interest as here used is the sum of the tax basis of the shareholder’s corporate 
stock and the tax basis of any corporate debt held by the shareholder. The tax 
basis of the corporate stock must be reduced to zero before net operating losses 
allowable to the shareholder are applied against the tax basis of corporate in- 
debtedness. When the shareholder’s corporate interest is reduced to zero, he is 
then barred from using any further corporate losses.!2 

Although the apparent purpose in allowing a pseudo-corporate status is to 
give small businesses more freedom from detrimental tax consequences in 
choosing a corporate form of business, it is still imperative to examine the tax 
effects of the pseudo-corporate status for each specific circumstance to determine 


6 Dividends received from a pseudo-corporation are not subject to the fifty dollar 
dividend exclusion provided by § 116 of the 1954 Code or to the four per cent dividend 
credit provided by § 34 of the 1954 Code, nor are they “dividends” for the purpose of 
the retirement income credit under § 37 of the 1954 Code. 


7 Under what conditions distributions out of income previously taxed to the share- 
holders may be made is not entirely clear since the statute expressly leaves such con- 
ditions to be spelled out by regulations. 


8The pseudo-corporation provisions classify such distributions as distributions 
which are not dividends. This would make them come under the purview of § 301(c) (3) 
of the 1954 Code. 


® Since it is possible to have corporate income for one corporate year fall into two 
different tax years for shareholders (See text accompanying note 25 infra), long term 
capital gains are spread out over all distributions during the corporate year in the ratio 
of total long term capital gains to total corporate income. Thus, it will be necessary 
in some cases for shareholders to wait until the end of the corporation’s tax year to 
file their individual returns or to file an amended return at a later date. 

10 Net operating losses may not be carried back to any tax year beginning prior 
to January 1, 1958. 

11 See Int. Rev. Cope or 1954, § 172. 

12 This limitation can be circumvented in some situations by buying more corporate 
stock or making direct loans to the corporation before the close of the corporation’s 
tax year, both of which will increase the shareholder’s basis for his corporate interest 
and thus increase the amount of corporate losses the shareholder can use. 
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how desirable that status really is.18 This brief comment cannot be exhaustive 
of the subject, but an attempt is made below to point up some of the major 
factors to be considered.14 

If a pseudo-corporation replaces a partnership or proprietorship, the share- 
holder-employee has the opportunity to participate in the tax advantages associ- 
ated with employment fringe benefits such as the sick pay exclusion,!> medical 
payment plans,1° employee death benefits,17 group life insurance,!® health and 
accident insurance,!® and, perhaps the most beneficial, deferred compensation 
plans.2° A partner or proprietor, even though for some purposes he may be an 
employee of his firm, is excluded from obtaining these tax advantages.?! 

If in the formative years, a corporation is expected to run into operating 
losses, a pseudo-corporate status may be desirable since the loss would be directly 
passed to the shareholders in whose hands it would be treated as a loss from a 
private business venture. Normally, this operating loss is locked up in the 
corporation and available for use only against corporate income arising in the 
next five years.22 If sufficient income does not arise, the potential deduction of 
the operating loss expires and is of no direct benefit to anyone.?8 

Since current income when paid out in dividends is income to the share- 
holders when received and current income when retained by the pseudo- 
corporation is income to the shareholders at the end of the corporation’s tax 
year, it is possible to shift shareholders’ pseudo-corporate income between two 
successive years.24 If the pseudo corporation is put on a fiscal year and the share- 
holders are on a calendar year, income that the shareholders wish to declare 
in their current year will be paid out to them in dividends currently, and in- 
come to be deferred until the following year will be retained by the corporation 
or paid to the shareholders during the part of the corporation’s fiscal year that 
extends into the shareholders’ following year.?5 


13 “Tr [pseudo-corporate status] offers no promise of easier administration. It will, 
on the other hand, further complicate the law without dealing in any consequential 
way with the problems to which it is presumably addressed.” Senator Paul H. Douglas, 
S. Rep. No. 1983, 85th Cong., 2d Sess. 265 (1958). 

14For a more extensive analysis, see Tax Research Institute, Inc., PARTNERSHIP OR 
CorPoRATION UNDER THE 1958 Tax Law (1958). See also Shockey and Sweeney, Tax 
Errects OF OPERATING AS A CORPORATION OR PARTNERSHIP (1957). 

15 Int. Rev. Cope or 1954, § 105(d). 

16 Jd. § 105(a). 

17 Jd. § 101(b). 

18 [hid. 

19 Int. Rev. Cope or 1954, § 106. 

20 Td. §§ 401-04. 

*1 F.g.. Treas. Reg. § 1.707-1(c) (1956). 

22 Int. Rev. Cope or 1954, § 172(b) (1) (B). See also note 11 supra. 

23 Even though sufficient income to absorb all of the loss may be expected to arise 
before the loss deduction will expire, it may still be desirable to pass the loss to the 
shareholders where it could be used to reduce income in higher tax rate brackets. 

24Tt is impossible to have the same situation with a partnership since all partner- 
ship income is constructively received by the partners at the end of the partnership tax 
year. Int. Rev. Cope or 1954, § 706(a). 

25 The reason for shifting income between two years is to level out the share- 
holder’s income and thus, because of the progressive rate on individual incomes, pro- 
duce a lower total tax. 
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There is also the very interesting situation of electing pseudo-corporate 
status for one year only to take advantage of passing a large capital gain or a 
large operating loss directly to the shareholders.2® The election could be termi- 
nated for subsequent years which would probably make another election im- 
possible for five years, but this may be unimportant. The termination of an 
election contains a definite disadvantage if during the years in which the elec- 
tion was in force the corporation retained income taxed to the shareholders. 
As long as pseudo-corporate status is maintained, such retained income, or un- 
distributed taxable income as the Code refers to it, represents potential tax-free 
dividends to the shareholders. When an election is terminated for any reason, 
such retained income loses its status as undistributed taxable income even though 
another election is made in a subsequent year.27 

In the area of family businesses, the pseudo-corporate status does not seem 
to carry with it any special advantages since the Commissioner is expressly given 
the power to redistribute the corporate income among family members in order 
to reflect the value of services each member renders to the corporation.2® This 
is the same type of power the Commissioner has in relation to family partner- 
ships.29 With family corporations it has not been necessary for the Commissioner 
to have the power to redistribute income because the corporate tax rate on top 
of the individual tax rate has made the corporation an undesirable tool for dis- 
tributing income among family members. Instead, family corporations have been 
subject to the abuse of unreasonable salaries paid to family members which has 
in turn been controlled by the Commissioner’s power to disallow a deduction for 
any excessive amounts so paid.2° If a family corporation elects pseudo-corporate 
status it will be under close surveillance both as to unreasonable salaries and as 
to distributions of income which are not properly adjusted for the value of 
services rendered by family members. 

A general danger exists in presently electing pseudo-corporate status in that 
it is doubtful whether the Treasury Department will issue final regulations for 
some time.3! The complementary provisions contained in section 1361, which 
allows certain partnerships and proprietorships to be taxed as corporations, be- 
came law in 1954, but the implementation of this section with final regulations 
has been delayed because of “administrative difficulties.” 32 The Treasury De- 
partment recently went on record as favoring the retention of section 1361 and 


26 If there is doubt whether a large loss or a large long term capital gain will 
materialize, an election can be made at the beginning of the year, and if such gain or 
loss fails to materialize, the election can be destroyed towards the end of the year. For 
possible methods of destroying an election under such conditions, see text accompanying 
note 4 supra. 

27 The pseudo-corporation provisions fail to spell out what classification undis- 
tributed taxable income assumes upon termination of the pseudo-corporate status. Pre- 
sumably, it could not revert to accumulated earnings and profits and thus be subject 
to taxation again when distributed. S. Rep. No. 1983, 85th Cong., 2d Sess. 225 (1958). 

28 Int. Rev. Cope or 1954, § 1375(c). “Family members” as here used means spouse, 
ancestors, and lineal descendants. 

29 Int. Rev. Cope or 1954, § 704(e). 

80 Td. § 162(a) (1). 

31 Temporary regulations covering the procedure to follow in making an election 
have been issued. T.D. 6317, 1958 INT. Rev. Butt. No. 41, at 77. 

82 Hearings Before the Senate Committee on Finance on the Technical Amend- 
ments Act of 1958, 85th Cong., 2d Sess. 220 (1958). 
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the enactment of the pseudo-corporation provisions.23 Undoubtedly, work on 
final regulations has begun, but when the “administrative difficulties” hurdle can 
be successfully overcome is unanswered. To proceed without final regulations 
subjects the taxpayer to the possibility of adverse regulations retroactively ap- 
plied.4 

In the 1958 act, Congress has made an honest effort to help the ailing financial 
health of small businesses by allowing them a certain degree of tax freedom in 
choosing organizational forms for which they are best suited. The Treasury 
Department can thwart this effort by failing to act. In the interim, many small 
businessmen can only wait and see, for the game of trying to outguess the 
Treasury Department could prove to be highly unprofitable. 


Paut W. CLEVENGER 


THE LEGAL BARRIERS TO THE VARIABLE ANNUITY 


Due to the declining value of the dollar, retirement plans which were con- 
ceived as recently as ten years ago have become inadequate.! Typically, a per- 
son purchased an annuity which guaranteed periodic payments in fixed-dollar 
amounts after he reached a specified retirement age. An insurer could guaranty 
the continuation of these payments for the life of the annuitant by applying 
actuarial methods and by investing in so-called hard investments upon which the 
return varies only slightly. However, inflation and other factors? have reduced 
the value of these fixed-dollar payments, and, as a consequence, the use of 
annuities has sharply declined. 

To meet this problem some insurance companies* have begun to offer a 
new plan called the “variable annuity” which defines payments in terms of units 
rather than dollars.5 The contract is divided into two distinct periods—the 
accumulation period and the pay-out period. During the initial period the 
annuitant makes fixed periodic payments and in return is credited with accumula- 
tion units. The number of units each payment will purchase will vary depending 
upon the investment experience of the company. On a pre-determined retire- 
ment date, the annuitant’s accumulation units are converted into annuity units 


33 Jd. at 33. 
34 The 1958 act provides a way out of this dilemma for those taxpayers who have 
exercised the § 1361 election or who plan to do so in the near future. See Note 4 supra. 
1Shanks, Do Variable Annuities Meet the Need? Dun’s Review and Modern 
Industry, Sept. 1956, p. 43. 

2 Annuity values have been adversely affected by the fact that interest earned on 
hard investments, with the exception of very recent years, has decreased and by the 
fact that people are now living longer. See Mehr, The Erosion of Annuity Values, 
Best’s Insurance News Life Edition, May 1957, p. 20. 

3 Schechter, Variable Annuities-Boon or Bane? 1956 Ins. L.J. 764. 

*There are three companies currently issuing variable annuities. The Variable 
Annuity Life Insurance Company is licensed in the District of Columbia and is author- 
ized to do business in West Virginia, Kentucky, and Arkansas. The Prudential In- 
surance Company of America has been a strong proponent of the variable annuity and 
has urged special legislation in New Jersey, its state of incorporation, to authorize the 
issuance of variable annuities. 

5 See generally Johnson, The Variable Annuity: What It Is and Why It Is Needed, 
1956 Ins. L.J. 357. 
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and the pay-out period begins. The company computes the number of yearly 
or monthly annuity units the annuitant is to receive for the remainder of his life 
by employing the same actuarial methods used to calculate a fixed-dollar annuity. 

Although the number of annuity units is determined on the retirement date, 
the amount of the payment remains subject to fluctuation according to the re- 
sult of the company’s investment. While the fixed dollar annuity company pur- 
chases hard investments to reduce variation, the variable annuity company in- 
vests exclusively in common stocks to obtain variation. The expected result is 
that the annuity unit’s value will increase in periods of inflation and decrease in 
periods of deflation, thereby maintaining a relatively constant purchasing power. 
Underlying this theory is the hypothesis that there is a correlation between the 
level of the common stock market and the cost of living.® 

When it was first introduced in 1952 as a closed retirement plan for college 
teachers,’ the variable annuity was quietly received. However, public sale of 
the plan by private companies has resulted in attacks from some elements of the 
insurance industry, security dealers, and various governmental agencies. The 
dispute has been the subject of hearings before legislative committees ® and has 
resulted in litigation in a federal court. 

The federal action was initiated by the Securities and Exchange Commission 
in an attempt to enjoin the Variable Annuity Life Insurance Company from 
selling such annuities without first registering with the SEC.1° It was claimed 
that the variable annuity was a security subject to regulation under the Se- 
curities Act of 193311 and that VALIC was an investment company subject 
registration under the Investment Company Act of 1940.12 

Insurance and annuity contracts are specifically exempted from the Se- 
curities Act.13 Similarly, the Investment Company Act expressly states that in- 
surance companies are not investment companies within the meaning of the Act,!# 
and it defines an insurance company as “a company .. . whose primary and 


® See generally GrEENoucH, A New APPROACH TO RETIREMENT INCOME (1951). 

7™The College Retirement Equities Fund, a subsidiary of the non-profit Teachers 
Insurance and Annuity Association, was created by a special act of the New York 
Legislature. Laws of New York 1952, c. 124. 

8See pro: Johnson, The Variable Annuity: What It Is and Why It Is Needed, 
1956 Ins. L.J. 357; Kvernland, Some Economic and Investment Aspects of Variable 
Annuities, 1956 Ins. L.J. 373; Morrissey, Dispute Over the Variable Annuity, 35 Harv. 
Bus. Rev., Jan.-Feb. 1957, p. 75. Con: Hausserman, The Security in Variable Annuities, 
1956 Ins. L.J. 382; Long, The Variable Annuity: A Common Stock Investment Scheme, 
1956 Ins. L.J. 393; Pyle, The Case Against Variable Annuities, 1956 Ins. L.J. 776. See, 
generally, New Jersey Senate Business Affairs Committee, Stenographic Report of 
Public Hearings on Assembly Bills Nos. 450, 451, and 452, June 22, 1956. 

® The New Jersey Senate Business Affairs Committee conducted hearings in which 
most of the prominent proponents and opponents of the variable annuity testified. 
Contrary to usual state practice, stenographic transcripts of these hearings were made 
and are available. See note 8 supra. 

10SEC v. Variable Annuity Life Ins. Co., 257 F.2d 201 (D.C. Cir. 1958). 


1148 Srat. 74 (1933), as amended, 15 U.S.C. §§ 77a-mm (1952), as amended, 15 
U.S.C. §§ 77b-v (Supp. IV, 1957). 


1254 Srat. 789 (1940), 11 U.S.C. § 107(a) (7) (f) (1952), 15 U.S.C. §§ 80(a) (1)- 
(b) (21) (1952), as amended, 15 U.S.C. §§ 80a-2,a-24 (Supp. IV, 1957). 


13.48 Stat. 76 (1933), 15 U.S.C. § 77c(a) (8) (1952). 
1454 Srat. 798 (1940), 15 U.S.C. § 80a-3(c) (3) (1952). 
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predominant business activity is the writing of insurance . . . and which is subject 
to supervision by the insurance commissioner .. . of a state... .”15 In addition, 
the McCarran Act 16 provides that the business of insurance shall be subject to 
state regulation and that no act of Congress shall be construed to invalidate, 
impair, or supercede state regulation.17 Thus, without mentioning whether or 
not the variable annuity is a security, the Court of Appeals stated: 


“The question in this litigation is whether these contracts are ‘insurance’ 
contracts, within the meaning of the statutes. . . .” 18 


With no legal precedent to guide it,!® the court concluded that the variable 
annuity falls within the insurance exemptions of the Securities Act and the In- 
vestment Company Act and within the purview of the McCarran Act. The SEC 
argued that an essential characteristic of an annuity is that its payments are in 
fixed amounts,2° and that by proper application of the rules of statutory construc- 
tion a contract conceived in 1951 could not be held to have been included 
within the exemptions adopted in 1933 and 1940.21 The Court of Appeals made 
little specific mention of these arguments. Pointing to the fact that some state 
insurance commissioners had recognized the variable annuity as insurance,?? the 
court said: 


“Unless we confine insurance, by definition, to what has actually been done 
in the past under the name of insurance, and invent a new and distinctive 
name for this new business which so greatly resembles insurance, we should 
not contradict the insurance commissioners.” 23 


15 $4 Srat. 793 (1940), 15 U.S.C. § 80a-2(a) (17) (1952). 

16 59 Srat. 33 (1945), as amended, 15 U.S.C. §§ 1011-15 (1952). 

17For years the regulation of insurance was accomplished by the states under the 
authority of Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1868), in which the Supreme Court 
held that insurance was not commerce. In United States v. South-Eastern Underwriters 
Ass'n, 322 U.S. 533, 64 Sup. Ct. 1162 (1944), the Court reversed this holding, but Congress 
reacted immediately with the McCarran-Ferguson Act to continue state regulation of 
insurance. 

18SEC v. Variable Annuity Life Ins. Co., 257 F.2d 201, 204 (D.C. Cir. 1958). 
(Emphasis added.) It has been said that “annuity and insurance are opposities. . . .” 
Helvering v. Le Gierse, 312 U.S. 531, 541, 61 Sup. Ct. 646, 650 (1941). Taken out of 
the context of its original setting this statement is too broad. It is true that life annuity 
and /ife insurance are opposites in that one provides protection against premature death 
and the other against unexpected longevity. However, both are insurance because in 
both the risk of a specified peril is shifted to an insurer who, by application of actuarial 
principles, distributes it among a large group of insureds. The fact that in the annuity 
the insured event is continuing makes it no less an insurable risk, just as the risks of 
disability and hospitalization are insurable. 

19 Tr is significant to note that no case was cited by the Court of Appeals in its 
opinion. Only two state decisions are remotely analogous. Spellacy v. American Life 
Ins. Ass’n, 144 Conn. 346, 131 A.2d 834 (1957); Coastal States Life Ins. Co. v. Kelly, Ct. 
of Common Pleas, Richmond County, S.C., June 1955. 

20See generally Bellinger, Hagmann & Martin, The Meaning and Usage of the 
Word “Annuity,” 9 J. Am. Soc’y C.L.U. 261 (1954-55). Contra, Day, A Variable 
Annuity Is an Annuity, 1955 Ins. L.J. 775; Day, A Variable Annuity Is Not a “Security,” 
32 Notre DaM_E Law 642 (1957). 

21 See Fieldcrest Dairies v. Chicago, 122 F.2d 132 (7th Cir. 1941) vacated on other 
grounds, 316 U.S. 168, 62 Sup. Ct. 986 (1942). 


22 See note 4 supra. 
23 SEC v. Variable Annuity Life Ins. Co., 257 F.2d 201, 205 (D.C. Cir. 1958). 
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The SEC’s strongest contention was that an essential element of insurance 
is risk-shifting 24 and that, rather than shifting the risk, the variable annuity 
purchaser bears his own risk. Risk-shifting is a characteristic of insurance,?5 but 
only the risk actually insured against need be shifted to the insurer. It is true 
that the variable annuity insurer does not assume the risk of poor investment 
returns, but neither does the fixed-dollar annuity insurer assume the risk of 
unfavorable fluctuations in the value of the dollar. In both of these contracts 
the risk insured against is unexpected longevity, and in both this risk is shifted 
to the insurer for he guarantees that the payments will continue for the life 
of the annuitant, no matter how long that might be. 

Another element of insurance, risk-distribution, is also present in the variable 
annuity contract. As in the case of the fixed-dollar annuity, which is conceded 
to be insurance, the premiums paid by those who die early are used to pay the 
annuities of those who outlive their expectancy. In this manner the risk is 
distributed among all of the annuitants. Thus, as measured by the test of the 
risk-shifting and risk-distribution, the variable annuity is insurance. 

Adding force to the court’s technical decision that the variable annuity is 
insurance and, thus, exempt from federal regulation is the fact that state regula- 
tion of similar insurance has been comprehensive and generally successful.2* In 
fact, the court pointed out that this new business will “need the expert and 
watchful supervision” of state insurance commissioners.27 

However, state regulation in itself poses another barrier which must be 
overcome before the variable annuity can be offered to the public. In most 
states the policy will have to be approved by the insurance commissioner.?® 
Because of the complicated nature of the variable annuity and because its pay- 
ments may vary unfavorably, specific explanatory statements in especially large 
print may be required on the face of the policy and special qualifications may be 
required of variable annuity agents. Advertising and solicitation methods will also 
be subject to scrutiny and control. Although these matters may be legislated 
specifically, administrative regulation is a more likely form of control.28 How- 
ever, this should not pose any serious problem since insurers have been subject 
to such regulation for years.®° 


24 See Helvering v. La Gierse, 312 U.S. 531, 61 Sup. Ct. 646 (1941). 

25 Vance, INsuRANCE 2 (3d ed. 1951). 

26 American Hosp. and Life Ins. Co. v. FTC, 243 F.2d 719 (5th Cir. 1957); see also 
Meurer & Oster, Mopern Lire INsuRANCE 674-84 (rev. ed. 1956). Concurrent regulation 
by the SEC and state commissioners has been suggested by some writers. 71 Harv. L. 
Rev. 562 (1958); 56 Micu. L. Rev. 656 (1958). But VALIC argued that regulation by 
the SEC under its current rules might result in VALIC’s present policies being barred. 
See Mehr, The Variable Annuity: Security or Insurance, 8 J. FINANCE 386, 404 n.61 
(1958). Although dual regulation is a possibility to be considered, its inefficiency may 
outweigh any advantage provided by it. Comment, 33 N.Y.U.L. Rev. 76 (1958); Note, 
43 Va. L. Rev. 699 (1957). 

27257 F.2d 201, 205 (D.C. 1958). 

28 F.g., Int. Rev. Strat. c. 73, § 755 (1957). 

29The legislation introduced in New Jersey contained detailed provision for 
variable annuity regulation; in West Virginia and Arkansas the matter has been 
handled by special administrative regulations under the authority granted by the general 
insurance codes. 

80 State regulation of the variable annuity as a security is a problem which, al- 
though not yet existing, may arise. See Loss anp Cowett, BLue Sky Law 350-1, 356-7 
(1958). 
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The most serious problem of state regulation is created by statutory limita- 
tions on the investment of insurance companies in common stock.3! Although 
the provisions vary from state to state, restrictions in the Illinois Insurance Code 
are typical. The Illinois Code places six limitations on investment in common 
stock by domestic companies. 1) The corporation in which the investment is 
made must be registered on a national securities exchange. 2) The corporation 
cannot be another insurer or certain other specified corporations. 3) During 
any three fiscal years of the five next preceding the date of investment, the total 
earnings of the corporation applicable to dividends must have equaled at least 
twelve per cent of the price paid per share. 4) No more than five per cent of 
the total shares of any one corporation can be purchased. 5) No more than two 
per cent of the admitted assets of a company can be invested in the shares of 
any one corporation. 6) A company may not invest more than fifty per cent 
of the amount by which its capital and surplus exceeds the minimum capital 
and surplus requirements.82 

Although variable annuity insurers would prefer to have no restrictions on 
their investments, it would be possible for them to operate under some of the 
provisions contained in the Illinois Code. For example, variable annuity insurers 
are now doing business in a jurisdiction in which investment in any one corpora- 
tion is limited to one per cent of the insurer’s admitted assets,3? and in another 
jurisdiction where investment can be in corporations listed on a national exchange 
only.34 The twelve per cent earnings requirement in the Illinois Code, however, 
although not prohibitive, would be restrictive.25 The stringent Illinois Code pro- 
vision limiting total investment would be prohibitive since the very principle of 
the variable annuity depends upon investment almost exclusively in common 
stock. Therefore, statutory modification of this limitation would be required 
before a domestic company could offer the variable annuity in Illinois.¢ 

However, there is a possibility that a foreign insurance company could issue 
a variable annuity policy in Illinois under existing statutes. The Code provides 
that a foreign company may be granted a license if its funds are invested in 
accordance with the laws of its domicile and if they “are invested in securities 
or property which afford a degree of financial security equal to [but not 
necessarily in the same form as] that required for similar domestic companies. 
. . .”87 Under a similar provision, and with domestic investment limitations 
essentially the same as those of the Illinois Code,38 the West Virginia Insurance 
Commissioner has licensed a foreign company. Apparently, the Director of 
Insurance in Illinois, if he were so disposed, could license a foreign variable 
annuity insurer under this provision even though its funds were invested ex- 


81 Only seven states (Arionza, Arkansas, New Jersey, Connecticut, Georgia, Louisi- 
ana, and New Hampshire) place no statutory limit on common stock investment by 
insurance companies. 

32 Trt. Rev. Srat. c. 73, § 737 (1957). (Emphasis added.) 

33 D.C. Cope § 35-535 (1951). 

34 Official W. Va. Ins. Dept. Reg. 56L-2, § VI(5) (1956). 

35 The D.C. Cope, supra note 33, merely requires that the corporation have paid 
dividends for the preceding five years. 

36 Such legislation has been introduced without success in Maryland, Massachusetts, 
New York, and Texas. 

37 Tut. Rev. Stat. c. 73, § 723 (1957). 
38'W. Va. Cone c. 33, §§ 3419(c), 3427 (1957). 
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clusively in common stocks, and his determination would be final except for the 
possibility of mandamus. 

A retirement plan which provides a hedge against inflation is sorely needed. 
The variable annuity is an attempt to provide such a hedge by employing the 
medium of common stock investment. At the same time, it maintains the tradi- 
tional annuity features of risk-shifting and risk-distribution to protect against 
the risk of unexpected longevity. Unless it is upset by the Supreme Court,*® 
the Court of Appeals decision has removed the federal barrier to large scale 
public offering of this plan. Surmounting the barrier of state regulation largely 
depends upon state legislatures and insurance commissioners. 


C. Lee Cook, Jr. 


EDITORIAL NOTE: 


Supplementing the Comment: The Congressional Power to Take Away 
American Citizenship—A Problem in “Rational Nexus,” 1958 U. Iti. L.F. 298, 
the statement of the circumstances of acquisition of American citizenship made 
in the second paragraph thereof should not be construed to be limitative. Citizen- 
ship may be acquired at birth outside the United States through descent from 
an American parent. Nationality Act of 1940, 54 Srat. 1138, 39 (1940), 8 U.S.C. 


§ 601(c),(d),(g) (1946). 


89 See American Surety Co. v. Jones, 384 Ill. 222, 51 N.E.2d 122 (1943); People v. 
Potts, 264 Ill. 522, 106 N.E. 524 (1914). 


40 Certiorari has been granted. 27 U.S.L. Week 3111 (U.S. Oct. 14, 1958) (No. 290). 








Recent Decisions 


CONSTITUTIONAL LAW — Multiple Prosecutions for Multiple Offenses 
Perpetrated in a Single Transaction Not a Violation of Due Process. (United 
States) 


In two recent cases the Supreme Court has considered the constitutional 
aspects of consecutive prosecutions growing out of a single course of criminal 
conduct. In Hoag v. State} defendant had been tried and acquitted for the 
robbery of three of five victims of a tavern holdup.? During the course of this 
trial, all five victims testified, but only one was able to identify the defendant. 
In a subsequent trial for the robbery of the fourth victim defendant was con- 
victed despite his plea of prior acquittal.2 In Ciucci v. State+ defendant’s wife 
and three children were found shot to death in a burning building. Defendant 
was convicted of murdering his wife and sentenced to twenty years imprison- 
ment.> A second trial, for the murder of one of the children, resulted in a con- 
viction and sentence of forty-five years imprisonment.® In a third trial defendant 
was convicted of murdering another of his children and sentenced to death.” 
In each of the trials, evidence of all four criminal acts was introduced. On 
certiorari, the convictions of both defendants were affirmed by the Supreme 
Court, with three justices dissenting in the Hoag case and four dissenting in the 
Ciucci case.8 The Court held that the fourteenth amendment does not forbid 
consecutive prosecutions for different offenses arising out of the same transaction 
unless such action results in fundamental unfairness to the defendants. 

Under normal principles of double jeopardy an individual accused of a 
criminal offense may only be subjected to one trial for that offense. The usual 
criminal case involving a single wrongful act and a single resulting injury pre- 
sents little or no difficulty in applying this principle. There are situations, how- 
ever, where a single course of criminal conduct, consisting of a single criminal 
act or multiple acts, results in multiple injuries.® In such cases, the question 
arises whether the injuries inflicted are sufficiently independent of one another 
to justify separate trials or whether the accused should be tried for all of his 
wrongful conduct at one time. 

Some courts hold that if all of the criminal conduct occurred “within a 
single transaction” the accused can only be subjected to one trial.1° The rationale 


1356 U.S. 464, 78 Sup. Ct. 829 (1958). 

2 Unreported. 

$21 N.J. 496, 122 A.2d 628 (1956). 

#356 USS. 571, 78 Sup. Ct. 839 (1958). 

5 Unreported. 

6 Unreported. 

™See 8 Ill. 2d 619, 137 N.E.2d 40 (1956). 

8 Chief Justice Warren and Justices Douglas and Black dissented in the Hoag case. 
In the Ciucci case they were joined by Justice Brennan, who did not take part in the 
Hoag case. 

® The multiple-act-multiple-result crime can be illustrated by a defendant who fires 
two separate shots and kills two persons. The single act is illustrated by a defendant 
who fires a single shot which penetrates two persons. 

10Dean v. State, 90 Ga. App. 571 (1911); Furnace v. State, 153 Ind. 93, 54 N.E. 
441 (1899) (dictum). See generally, ALI ApMINISTRATION OF THE CRIMINAL Law: 
Dovuste Jeoparpy § 22 (Aug. 1935 Draft); Comment, 65 Yate L.J. 339 (1956). 


472 


































ESI DY 


LA REIT ERO 5 


e 
































BEALE ROLE IR Mies 





& 
@ 
: 
be, 
i 
b 4 


fe 














RECENT DECISIONS 473 


employed in these decisions is that since the accused’s conduct represents but one 
injury to society, he should only be tried once, irrespective of the number of 
acts or injuries which may have occurred. Thus, in Moss v. State, a multiple-act 
situation, the Alabama court held that a defendant who fired several shots through 
a store window, killing two persons could be tried but once. The same result 
had been reached in an earlier Alabama case, Hurst v. State,!2 involving a single 
act with multiple injuries. Hurst had smuggled a file into the county jail, and 
as a result, two prisoners had escaped. The court held that under Alabama law 
Hurst could be tried for either one, but not for both of the crimes. 

The single transaction theory, however, has not been followed by the ma- 
jority of the state courts, especially in multiple-act-multiple-injury situations.1% 
In these jurisdictions each act and its accompanying injury is a separate indictable 
offense even where, because of evidentiary difficulties, it is impossible to separate 
the acts.14 

Illinois follows the majority in rejecting the single transaction test in multiple- 
act cases.15 In one case,1® the Illinois court also refused to apply the test in a 
single-act situation. In that case, where the defendant’s single blow injured two 
persons, the court stated that separate trials were justified for multiple offenses 
arising from a single act. If different persons are injured, the inference is that 
the offenses are different. 

A view similar to that of the Illinois courts is embodied in the American 
Law Institute Draft on Double Jeopardy,’7 which proposes: 


“If a person is acquitted or convicted of an offense he shall not again be 
prosecuted for a violation of the same provision of the criminal law com- 
mitted in the same transaction unless the act or acts done by him took effect 
on more than one person or the property of more than one person... .” 
(Emphasis added.) 


In the present cases the Supreme Court was faced with the question of 
whether in applying this majority view, the state courts have violated the de- 


1116 Ala. App. 34, 75 So. 179 (1917) (if the results stem from the same desire or 
intent, the act is a single one, and subject to only a single prosecution); Hurst v. State, 
86 Ala. 604, 6 So. 120 (1889) (dictum). 

12 Supra note 10 (only one criminal act), discussed in Gunter v. State, 111 Ala. 23, 
20 So. 632 (1896). For a discussion of the federal view of this theory, see Bell v. State, 
349 U.S. 81, 75 Sup. Ct. 620 (1955) (two women transported in one car in violation of 
the Mann Act constituted a single offense). 

18 Gunter v. State, supra note 12; Bell v. State, 120 Ark. 530, 180 S.W. 186 (1915) 
(four persons killed in single transaction); Jones v. State, 1 Ga. App. 122 (1907) (two 
persons killed in same transaction). See, generally, People v. Majors, 65 Cal. 138, 3 Pac. 
597 (1884) (two persons killed in a single transaction). Contra, Dean v. State, 9 Ga. 
App. 571 (1911) (theft of cows belonging to five different owners, taken from the same 
location); Furnace v. State, supra note 10 (in prosecution for robbery, ownership in 
different persons does not allow splitting of causes of action). 

14 Jones v. State, 61 Ark. 88, 32 S.W. 81 (1895). 

15 People v. Stephens, 297 Ill. 91, 130 N.E. 459 (1921); Peri v. People, 65 Ill. 17 
(1872) (subsequent trial for second killing allowed without discussion of double 
jeopardy). 

16 People v. Vaughn, 215 Ill. App. 452 (2d Dist. 1919) (one blow struck by de- 
fendant injured two persons). 

17 ALT ADMINISTRATION OF THE CRIMINAL Law: DouBLe Jeoparpy § 22 at 18 (Aug. 
1935 Draft). 
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fendants’ rights under the United States Constitution. It is well settled that the 
fifth amendment protection against double jeopardy does not apply to prosecu- 
tions in state courts.18 Nevertheless, Chief Justice Warren, dissenting in each of 
the instant cases, stated that the concepts of due process embodied in the four- 
teenth amendment follow the fifth amendment protections and that a retrial for 
the same issues !9 violates the defendants’ rights. The twice-tried issue in the Hoag 
case was the identification of the robber. The Chief Justice felt that since the 
state’s witnesses failed to identify the accused to the satisfaction of the jury in the 
earlier trial, a conviction in the second trial wherein another jury was allowed 
to rule on the same question renders “the first jury’s verdict of acquittal... 
merely an illusion of justice.” 2° It appears obvious that this view would prohibit 
retrial for all single-act crimes, as the issue of that single act would be relevant 
in both trials. It is also obvious that most multiple-act situations would fall under 
this test, since there will usually be some issue common to both trials. Without 
refuting this argument the majority of the Court held that in multiple-act cases, 
consecutive prosecutions are not forbidden by the fourteenth amendment unless 
such action results in fundamental unfairness to the defendant. 

The result in the present cases is not too surprising in light of prior Supreme 
Court decisions. For example, in a 1952 case,2! wherein the prosecution had 
sought and was granted a mistrial, apparently for the purpose of obtaining addi- 
tional evidence, the Court held that a second trial for the same offense was proper. 
The result in that case was more severe than in the cases at hand, since no 
multiple-act or multiple-result element was present and the defendant was forced 
to endure two trials for the single criminal act. 

Since the Court was so closely divided on the multiple-act problem posed 
by the instant cases, it is not clear whether a similar result would be reached in a 
single-act case, particularly in view of recent changes in the membership of the 
Court. The reasoning of the Supreme Court, if justified, seems particularly so in 
multiple-act cases, for it does not seem necessary under ordinary principles of 
justice that a defendant should be accorded additional freedom from prosecutions 
merely because he has committed his crimes within the framework of a “single 
transaction.” 22 Whether the result will be extended to single-act-multiple-injury 


18 Palko v. Connecticut, 302 U.S. 319, 58 Sup. Ct. 153 (1937) (Court stated that 
“fundamental principles of liberty and justice” are the limits on state criminal pro- 
ceedings); Twining v. New Jersey, 211 U.S. 78, 29 Sup. Ct. 14 (1908). 

19For federal decisions on double jeopardy, see Green v. United States, 335 U.S. 
184, 78 Sup. Ct. 221 (1957) (conviction of 1st degree murder, after reversal of prior 
conviction of 2d degree murder for the same offense, held double jeopardy); Ebeling v. 
Morgan, 237 U.S. 625, 35 Sup. Ct. 710 (1915) (allowed separate punishment for slashing 
each of seven mailbags in single robbery); Gavieres v. United States, 220 U.S. 338, 31 
Sup. Ct. 421 (1911) (conviction for violation of each of two penal codes by a single 
act upheld); Kepner v. United States, 195 U.S. 100, 24 Sup. Ct. 797 (1904) (conviction, 
after appeal of acquittal, held in violation of fifth amendment guarantees). 

20 Hoag v. State, 356 U.S. 464, 476, 78 Sup. Crt. 829, 837 (1958). 

21 Brock v. North Carolina, 344 U.S. 424, 73 Sup. Ct. 344 (1958) (key witnesses 
refused to testify in defendant’s first trial as they were awaiting sentencing for the same 
offense). 

22 However, certain single-act type crimes are as morally wrong as multiple-act 
crimes. Is it consistent with our sense of justice that a person who murders eleven per- 
sons in a killing spree may be tried eleven times, while the offender who places a single 
bomb in an airliner and kills forty persons, could only be tried once? In each case the 
party had committed more than one crime. Although the thought of forty trials, or 
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cases, however, depends upon that continuing process whereby the individual 
liberties of a criminal defendant are balanced against the rights of a state to pre- 
vent and to prosecute criminal activities. 

Rona.p J. JAicomo 


CONSTITUTIONAL LAW—Testimony Compelled by State Officials Co- 
operating With Federal Prosecutor May Be Used in Federal Prosecution. (United 
States) 


In a New York state grand jury investigation involving bribery of labor 
representatives, petitioner was granted statutory immunity from state criminal 
prosecution which might result from his testimony.1 Nevertheless, he refused 
to testify because of the danger of subsequent prosecution in the federal courts. 
In fact, a United States attorney had publicly announced his intention to co- 
operate with state officials by prosecuting cases brought to light as a result of 
the investigation. Despite petitioner’s contention that the fifth amendment could 
be asserted against either a state or the federal government to avoid self-in- 
crimination under the Federal Labor Management Relations Act,? he was con- 
victed of contempt. The New York courts affirmed the conviction believing 
that the testimony obtained would be inadmissible in a federal prosecution be- 
cause of the cooperation of the United States attorney.2 On certiorari, held: 
Affirmed (three Justices dissenting). A witness who has received statutory 
immunity from state prosecution may not invoke the privilege against self- 
incrimination in such state proceedings, although his testimony may subject him 
to subsequent federal prosecution and even though a federal prosecuting at- 
torney has indicated his intention to prosecute. Knapp v. Schweitzer, 357 US. 
371, 78 Sup. Ct. 1302 (1958). 

Although the provision of the fifth amendment that “no person shall be .. . 
compelled in any criminal case to be a witness against himself” does not apply 
to state prosecutions, forty-six states have similar provisions in their constitutions.* 
However, frequent abuses of this privilege have resulted in the enactment of 
immunity statutes which give protection to a witness in order to gain evidence 
against others.5 

Although the Supreme Court originally required such statutes to “afford 
absolute immunity against future prosecution for the offense to which the ques- 
tion relates,” ® later decisions held that neither federal nor state immunity statutes 


even eleven, seems to be extreme, the illustration points up the procedural differences 
that the majority of our courts would place upon these situations, resulting purely from 
the fact that one group of victims was killed in the same location, at the same time, 
and by only a single act, while the other group was killed in different locations, at 
different times and by numerous acts. 

1N.Y. Pena Law §§ 381, 2447. 

261 Srat. 157 (1947), 29 U.S.C. § 186 (1952). 

3 Knapp v. Schweitzer, 2 App. Div. 2d 579, 157 N.Y.S.2d 158 (1956), aff'd mem., 
2 N.Y.2d 913, 141 N.E.2d 825 (1957). 

48 Wicmore, Evivence § 2252 (3d ed. 1940). Iowa recognizes the privilege as part 
of “due process” in the state constitution. State v. Height, 117 Iowa 650, 91 N.W. 935 
(1902). New Jersey recognizes it as part of its common law. In re Vince, 2 N.J. 443, 
67 A.2d 141 (1949). 
5 See 8 Wicmore, Evipence § 2281 n. 11 (3d ed. 1940). 
® Counselmann v. Hitchcock, 142 U.S. 547, 586, 12 Sup. Ct. 195, 206 (1892). 
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need provide protection against outside prosecution.? The danger of outside 
prosecution was said to be too remote and improbable to entitle witnesses to 
protection. However, in United States v. Murdock,8 it was decided that fear of 
probable incrimination under state law was not sufficient grounds for the pro- 
tection of the fifth amendment in a federal proceeding. And in Feldman v. 
United States,® the Court held that the fifth amendment does not preclude the 
federal government from using testimony previously compelled under a state 
immunity statute, but cautioned that it would be the policy of the United States 
courts to protect a witness “if a federal agency were to use a state court as an 
instrument for compelling disclosure for federal purposes. . . .” 1° 

According to the “two sovereignties” doctrine which was established in these 
cases, the state and the federal governments are separate and distinct entities 
whose constitutional privileges can be enforced only against the sovereign 
guaranteeing such privileges. Such an arrangement is deemed necessary to pre- 
vent the emasculation of both governments in areas each denounce as criminal. 
However, strict adherence to the doctrine compels a witness to “either remain 
silent and risk state imprisonment for contempt or confess himself into a federal 
penitentiary,” 11 even though both governments grant him a constitutional privi- 
lege against self-incrimination. 

The rigor of the “two sovereignties” doctrine was tempered when the 
Supreme Court, in Ullmann v. United States,2 held that Congress, by means of 
the Witness Immunity Act,!* could provide federal witnesses with immunity 
from state criminal prosecution. Thus, if the testimony is first compelled under 
this statute in the federal courts, neither sovereign can avail itself of such testi- 
mony in subsequent prosecutions. But, under the Feldman decision, if the initial 
compulsion is in the state courts, the testimony may be used in a subsequent 
federal prosecution. 

While the Court in the present case no longer regards the danger of outside 
prosecution as a possibility too remote to be considered—and indeed, it could 
hardly have done so in view of the federal prosecutor’s announced intention 
to prosecute—it indicates that possible hardship to an individual such as the 
petitioner is simply “a price to be paid for our federalism.” 14 The activities 
of the federal prosecutor in this case, the majority felt, did not present “a situa- 
tion .. . of legal significance as a joint state and federal endeavor,” 15 and there- 


7 Jack v. Kansas, 199 U.S. 372, 26 Sup. Ct. 73 (1905); Brown v. Walker, 161 U'S. 
591, 16 Sup. Ct. 644 (1896). 

8284 U.S. 141, 52 Sup. Cr. 63 (1931). Contra, Ballmann v. Fagin, 200 U.S. 186, 26 
Sup. Ct. 212 (1906); United States v. Saline Bank, 26 U.S. (1 Pet.) 100 (1828). In 
denying a bill in discovery which would have subjected the defendants to penalties 
under Virginia law in the latter case, Chief Justice Marshall stated that “the rule clearly 
is that a party is not bound to make any discovery which would expose him to 
penalties. . . .” 

9322 U.S. 487, 64 Sup. Ct. 1082 (1944). 

107d. at 494, 64 Sup. Cr. at 1085. 

11 Knapp v. Schweitzer, 357 U.S. 371, 384-85, 78 Sup. Cr. 1302, 1310 (1958) (dis- 
senting opinion). 

12 350 U.S. 422, 76 Sup. Ct. 497 (1956). 

13 68 Strat. 745 (1954), 18 U.S.C. § 3486 (Supp. V 1958). 

14357 U.S. at 381, 78 Sup. Ct. at 1308. 
15 Td. at 380, 78 Sup. Ct. at 1308. 
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fore it was unnecessary for the Court to determine whether the state had been 
used as an instrument of federal prosecution. 

Since the New York courts in affirming petitioner’s conviction had determined 
that there had been “cooperation” between the federal prosecutor and state 
officials and that under the Feldman case such cooperation would render pe- 
titioner’s testimony inadmissible in a federal prosecution,!® it would seem that 
the Supreme Court should at least have remanded the case to permit New York 
to reconsider the conviction. The result of the present decision, as pointed out 
by Mr. Justice Black in his dissenting opinion, is that “petitioner will go to jail 
when there is . . . a chance that the New York courts would not have upheld 
his conviction had they known, as they now do, that his state compelled testi- 
mony could be used against him in the federal courts.” 17 

The present case, carried to its logical conclusion, will permit the federal 
government to secure convictions based on compelled testimony which its own 
agents helped to obtain. One wonders whether “federalism” demands so high a 
price.18 

C. W. FeEcutic 


EMINENT DOMAIN—Land Taken by Eminent Domain May Be Redeveloped 
for Private Industrial Use. (Illinois) 


The 1955 amendments to the Blighted Areas Redevelopment Act of 1947 1 
provide that blighted land in areas zoned for other than residential use can be 


16 “The opinion in Feldman v. United States makes it clear that the complete non- 
participation of Federal authorities in the private proceeding in the New York State 
court which elicited the incriminating testimony was an important element which led 
to the permitted use of such testimony in the United States court.” Knapp v. Schweitzer, 
2 App. Div. 2d 579, 583, 157 N.Y.S.2d 158, 163 (1956), aff'd mem., 2 N.Y.2d 913, 141 
N.E.2d 825 (1957). 

17375 US. at 383-84, 78 Sup. Cr. at 1310. 

18 Congress, by means of the Witness Immunity Act, supra note 13, has diminished 
the danger of state prosecution based on federally compelled testimony. However, 
the states cannot grant immunity beyond their jurisdictions. To overcome this limita- 
tion, a minority of courts have taken the position that a witness cannot be compelled 
to testify in a state prosecution when there is a substantial danger of subsequent outside 
prosecution. State v. Kelly, 71 So. 2d 887 (Fla. 1954); People v. Burkert, 7 Ill.2d 506, 
131 N.E.2d 495 (1955); Commonwealth v. Rhine, 303 S.W.2d 301 (Ky. 1957); People v. 
Den Uyl, 318 Mich. 645, 29 N.W.2d 284 (1947). 

The Michigan court, in the Den Uyl case, expressed the minority position in this 
manner: “It seems like a travesty on verity to say that one is not subjected to self- 
incrimination when compelled to give testimony in a State judicial proceeding which 

. . may forthwith be used against him in a Federal criminal prosecution.” Id. at 651, 
29 N.W.2d at 287. In Marcello v. United States, 196 F.2d 437 (5th Cir. 1952), in which 
the Murdock case was controlling, the court expressed the hope that more state courts 
would adopt the Michigan position. 

Illinois has reached the same result by enacting a statute which precludes a court 
from granting immunity from state prosecution when there is any reasonable possibility 
of extra-state prosecution. Itt. Rev. Stat. c. 38, § 580a (1957). If the instant decision 
stands, it is believed that more states will follow the Illinois example. While such 
statutes would place a heavier burden on the courts, they seem necessary if the privilege 
against self-incrimination is to retain its significance. 


1Iuy. Rev. Srat. c. 6744, §§ 63-91 (1957). 
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acquired by eminent domain and redeveloped for private industrial purposes 
upon a determination by the Land Clearance Commission that residential de- 
velopment in the area is not feasible.2 The relator argued that these provisions 
would permit the taking of private property for other than a “public use,” in 
violation of the Illinois Constitution.2 The circuit court held the amendments 
constitutional. On appeal, held: Affirmed. The elimination of blighted areas, 
whether occupied or vacant, is a sufficient public purpose to justify the taking of 
land by eminent domain, regardless of the fact that the property may ultimately 
be used for private industrial purposes. People ex rel. Adamowski v. Chicago 
Land Clearance Commission, 14 Ill. 2d 74, 150 N.E.2d 792 (1958). 

The power of eminent domain is subject to the Illinois constitutional pro- 
vision that “private property shall not be taken or damaged for public use with- 
out just compensation.” * This clause by implication forbids the taking of private 
property for a private use.5 

The determination of whether a taking is for a valid “public use,” has proved 
to be a continuing and perplexing problem for the courts. In an early case, 
Gaylord v. Sanitary Dist. of Chicago,’ the Illinois Supreme Court stated that: 


“T Jo constitute a public use, something more than a mere benefit to the 
public must flow from the contemplated improvement. The public must be 
to some extent entitled to use or enjoy the property, not as a mere favor 
or permission of the owner, but by right.” 8 


This requirement of actual public use and enjoyment was not unduly restrictive 
in earlier days, since most of the initial condemnation proceedings were brought 
to secure land for parks, schools, and streets.® 

The advent of the need for slum clearance and area redevelopment, however, 
resulted in a broader view of “public use.” In the early slum clearance cases the 
courts seemed to look both to the immediate purpose to be achieved by the taking 
and to the ultimate use for which the condemned land was destined. Thus, in 
Krause v. Peoria Housing Authority,’ the Illinois Supreme Court apparently 
found the desired public use both in the clearance of a slum area and the erec- 
tion of low-cost housing thereon. Although the Krause case involved a public 
non-profit corporation, later cases recognized that the power to clear and re- 
develop such areas could be vested in private profit corporations as well.14 

In the foregoing cases, the immediate purpose to be served by the removal 


2 Id. § 651. 

3 Iii. Const. art. II, § 13. 

4 [bid. 

5 Lewis, EMINENT Domain § 250 (3d ed. 1909). 

® Jd. § 252: “When, however, we come to seek for principles upon which the 
question of public use is to be determined, or to define the words, ‘public use,’ in the 
light of judicial decisions, we are utterly at sea.” 

7 204 Ill. 576, 68 N.E. 522 (1903). 

8 Id. at 584, 68 N.E. at 524. 

®See generally People ex rel. Tuohy v. City of Chicago, 394 Ill. 477, 68 N.E.2d 
761 (1946). 

10 370 Ill. 356, 19 N.E.2d 193 (1939). 

11 Zurn v. City of Chicago, 389 Ill. 114, 59 N.E.2d 18 (1945); Cremer v. Peoria 
Housing Authority, 399 Ill. 579, 78 N.E.2d 276 (1948) (use of public funds by private 
redevelopment corporation); Chicago Land Clearance Comm’n v. White, 411 Ill. 310, 
104 N.E.2d 236 (1952) (redevelopment by insurance company). 

The same principles introduced in the slum clearance cases have also been applied 
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of existing slum conditions was rather apparent. The immediate purpose, how- 
ever, was far less clear in the case of so-called blighted vacant areas, i.e., areas 
which, because of unpaid taxes, outdated zoning, or inadequate community 
planning were standing idle. The absence of an immediate public purpose in 
the taking of such areas was argued in People ex rel. Gutknecht v. City of 
Chicago.12 That case considered the constitutionality of the 1949 amendments 
to the Blighted Areas Redevelopment Act,!2 which authorized the taking of 
vacant areas for public housing projects. In upholding the amendments, the 
court, noting that blighted vacant areas tend to impair community growth by 
discouraging the redevelopment of adjoining property, held that the elimination 
of such areas is itself a public purpose which justifies the taking regardless of 
the type of redevelopment thereafter.14 

In holding that a sufficient public purpose existed either in the removal of 
slum conditions or in the elimination of growth-impairing vacant areas, the 
cases discussed above seemed to indicate that in such instances the ultimate use 
for industrial purposes would be permissible. With these decisions in mind, the 
legislature in 1955 amended the Blighted Areas Redevelopment Act to permit 
industrial redevelopment of blighted areas by private corporations. However, 
because all of the prior decisions had in fact involved residential housing, the 
question of industrial redevelopment had never been squarely before the court. 

The significance of the present case, therefore, lies in the holding that if the 
immediate purpose for the taking is a “public purpose,” then the ultimate use of 
the land is immaterial. While the immediate practical importance of the decision 
lies in the availability of private industrial redevelopment, there is no reason to 
believe that any other use of condemned land will not be equally proper,!® or 
indeed, that it is even essential that the condemned land be used at all. Under 
the holding in the present case, the constitutional requirement of “public use” 
seems to have been transformed into “public purpose,” a result which in effect 
equates the power of eminent domain with the police power. 

The dissent argues that such a result represents a fundamental alteration in 
the traditional concept of eminent domain.16 


to areas in danger of becoming slums, i.e., “conservation areas.” People ex rel. Gutknecht 
v. City of Chicago, 3 Ill. 2d 539, 121 N.E.2d 791 (1954) (development by public 
corporation, under the Urban Community Conservation Act, Itt. Rev. Srat. c. 67%, 
§§ 91.8-.16 (1957)); Zisook v. Maryland-Drexel Neighborhood Redevelopment Corp., 
3 Ill. 2d 570, 121 N.E.2d 804 (1954) (development by private profit corporation, under 
the Neighborhood Redevelopment Corporation Law, Itt. Rev. Stat. c. 32, §§ 550.1-.44 
(1957)). See 1954 U. Int. L.F. 684. 

12 414 Ill. 600, 111 N.E.2d 626 (1953). 

13 Tht, Rev. Stat. c. 67%, §§ 91.1-.7 (1957). 

14The court, however, seemed to rely heavily on the fact that under the statute 
the land would be used for much needed residential housing. “The purpose and use to 
which the vacant blighted property is to be taken is both a public purpose and a public 
use, since the taking tends to alleviate a housing shortage, is an essential aid and adjunct 
to slum clearance, removes hazards to health, safety, welfare and morals of the com- 
munity by developing the area, and eliminates factors impairing and arresting sound 
community growth.” 414 Ill. at 613, 111 N.E.2d at 635. 

15 The statute provides that the land may be redeveloped for “residential or other 
uses.” Inu. Rev. Stat. c. 67%, § 651 (1957). 

16 Cases in other jurisdictions have refused to extend eminent domain as far as the 
instant case. See Adams v. Housing Authority of Daytona, 60 So. 2d 663 (Fla. 1952); 
Housing Authority of Atlanta v. Johnson, 209 Ga. 560, 74 S.E.2d 891 (1953); Edens v. 
City of Columbia, 228 S.C. 563, 91 S.E.2d 280 (1956). 
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“C[A] mere public purpose for the taking is not equivalent to a public use 
of the land. The power of eminent domain exists not to remedy evils but 
to acquire property needed for public use. It is the proposed use or de- 
velopment of the property which must be looked to in determining whether 
it may be taken by condemnation. The fact that general prosperity and 
public welfare will be promoted is not enough.” 17 


Disregarding the conceptual or semantic difficulties involved, the decision 
may be sustained on practical grounds. Many of the areas involved are unsuitable 
for residential redevelopment and only industrial redevelopment will permit them 
to serve a socially useful role. Under the instant case such areas can finally begin 
to function as productive property.!® The resulting benefits to the public at 
large—payment of back taxes, increase in current tax revenues, and improved 
marketability of adjoining areas }®—may served to justify the abandonment, in 
urban redevelopment cases, of older and more traditional concepts of eminent 


domain.?° 
AnTuHony J. PAULETTO 


FEDERAL ESTATE TAX—Annuity-Insurance Combination—Assigned Life 
Policy Held Not Includible in Insured’s Gross Estate. (United States) 


In 1934, at the age of 76, the insured purchased a series of single-premium 
annuity-life insurance combinations and contemporaneously assigned the insur- 
ance policies to her intended beneficiaries. The single life annuity and the life 
insurance were issued as separate contracts, each requiring its own premium 
fixed at the regular rate. Although the annuity would have been available at the 
identical rate independent of the insurance, the latter would not have been issued 
without the companion annuity as a consequence of the insured’s age.1 Upon 
the death of the insured, the Commissioner included the proceeds of the life 
insurance in her gross estate as property in which the decedent had retained a 
life interest,?2 contending that the annuity-insurance combination was, in sub- 


17 14 Ill. 2d 74, 83, 150 N.E.2d 792, 797 (dissent). 

18Qnce the land has been acquired through eminent domain, it would be eco- 
nomically unwise to require the governing authority to hold unproductive land. See 
Sanitary Dist. of Chicago v. Manasse, 380 Ill. 27, 42 N.E.2d 543 (1943); Papadinis v. 
City of Somerville, 331 Mass. 627, 121 N.E.2d 714 (1954); In re Robinson, 136 N.Y. 83, 
33 N.E. 320 (1893). 

19 A MERICAN INSTITUTE OF REAL EsTATE APPRAISERS, THE APPRAISAL OF REAL ESTATE 
114-15 (1951). 

20 This is apparently the view of the present Illinois court: “ ‘Public purpose’ is 
not a static concept. It is flexible, and is capable of expansion to meet conditions of a 
complex society that were not within the contemplation of the framers of our con- 
situation.” People ex rel. Adamowski v. Chicago R.R. Terminal Authority, 14 Ill. 2d 
230, 236, 151 N.E.2d 311, 314 (1958). 

1 All companies have age limits beyond which ordinary life insurance will not be 
issued despite medical fitness. Prudential Life Insurance Company of America, for 
example, has an age limit of seventy. See, in general, INsuRANCE UNDERWRITERS, WHO 
Writes Wuat (1952), a standard insurance reference. 

2Int. Rev. Code of 1939, § 811(c) (1), 53 Strat. 121 (now Int. Rev. Cope or 1954, 
§ 2036), included in the decedent’s gross estate transfers “under which [the decedent] 
has retained for his life or for any period not ascertainable without reference to his 
death ... the right to the income from the property. . . .” 





























Fatt] RECENT DECISIONS 481 


stance, but one capital fund from which she had received an annual return until 
death. In an action on behalf of the estate to recover taxes paid, the district 
court held for the estate.2 The court of appeals reversed,* sustaining the Com- 
missioner’s contention. On certiorari, held: Reversed (three Justices dissenting). 
Purchase of the combination resulted in the acquisition of separate items of 
property—an annuity policy and an insurance policy. As a consequence, the 
decedent could divest herself of all interest in the insurance policy by an ir- 
revocable assignment while still retaining the annuity contract. Since the in- 
come payments to the decedent were derived solely from the annuity investment 
and were in no way attributable to the life insurance policies, the insurance pro- 
ceeds were not includible in the gross estate as property in which she had re- 
tained a life interest. Fidelity-Philadelphia Trust Co. v. Smith, 356 U.S. 274, 78 
Sup. Cr. 730 (1958). 

It has long been established that property transferred after March 3, 1931, 
is subject to estate taxes on the death of the transferor if he retains a life interest 
in the income from such property.5 Such a provision is necessary to prevent 
circumvention of estate taxes by the device of “giving away the tree while re- 
taining the fruit.” In the instant case, the decedent retained the annuity income 
after making a gift of the insurance policies which were purchased in the same 
package with the annuity contracts. The question before the Court, therefore, 
was whether the assigned insurance policies were part of one indivisible invest- 
ment from which the decedent had retained the income for life. 

In their attempts to answer this question, the circuit courts had differed. 
The Second and Sixth Circuits ® had held that the annuity and insurance con- 
tracts constituted but one investment, and that the annuity payments repre- 
sented income from the entire package, notwithstanding the complete divestment 
of the insurance policy by the insured. 

These decisions were based mainly on Helvering v. Le Gierse,? which con- 
cerned an annuity-insurance combination wherein the decedent retained owner- 
ship in both the annuity and the insurance. The Supreme Court held that the 
proceeds from such a retained insurance policy did not qualify as “insurance” 
within the meaning of the Code’s former insurance exemption.’ Since the pres- 


3 Fidelity-Philadelphia Trust Co. v. Smith, 142 F. Supp. 561 (E.D. Pa. 1956). 

4 Fidelity-Philadelphia Trust Co. v. Smith, 241 F.2d 690 (3d Cir. 1957). 

5 Joint Resolution of March 3, 1931, c. 454, 46 Srat. 1516, was the first enactment 
of this provision. It was held constitutional in Helvering v. Bullard, 303 U.S. 297, 58 
Sup. Ct. 565 (1938), and held prospective in operation in Hassett v. Welch, 303 U.S. 
303, 58 Sup. Ct. 559 (1938). 

6 Burr v. Commissioner, 156 F.2d 871 (2d Cir.), cert. denied, 329 U.S. 785, 67 Sup. 
Cr. 298 (1946); Conway v. Glenn, 193 F.2d 965 (6th Cir. 1952). 

7312 US. 531, 61 Sup. Ct. 646 (1941). The companion cases of Keller v. Com- 
missioner, 312 U.S. 543, 61 Sup. Ct. 651 (1941), and Tyler v. Helvering, 312 U.S. 657, 
61 Sup. Ct. 729 (1941), reached the same result. 

8 “The value of the gross estate . . . shall be determined by including the . . . amount 
receivable by the executor as insurance ... and... the excess over $40,000 of the amount 
receivable by all other beneficiaries as insurance under policies taken out by the decedent 
on his own life.” Revenue Act of 1926, c. 27, § 302(g), 44 Srat. 71 (1926). Since the 
repeal of the $40,000 exemption in 1942, the combination presents no problem when the 
insured retains the insurance until death. Under Int. Rev. Code of 1939, § 811 (a), in 
force at decedent’s death and under the current Int. Rev. Cope or 1954, §§ 2033, 2042, 
the proceeds are includible in a decedent’s gross estate if he held any incidents of owner- 
ship of the policy at time of death. 
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ence of the annuity effectively removed the element of the insurance risk,® the 
combination did not promote the statutory purpose of the insurance exemption, 
i.e., the encouragement of contracts to protect dependents against the risk of the 
premature death of their benefactors. Therefore, in holding that the “insurance” 
portion of the combination did not qualify as insurance under the Code, the 
Court regarded the purchase of the annuity and the “insurance” policies as a 
single investment.!° 

As distinguished from the instant case, Le Gierse involved a retained annuity- 
insurance combination and dealt only with the interpretation of the insurance 
exemption in the 1939 Code. Le Gierse left unanswered the question of the tax 
treatment to be accorded insurance which had been completely severed from the 
combination by an irrevocable assignment. In Bohnen v. Harrison, Judge 
Lindley of the Seventh Circuit, taking a view contrary to the other circuits, 
denied that Le Gierse required the policies to be treated as indivisible and held 
that since the reserved income was traceable to the annuity alone, the decedent 
had not retained a life interest in the assigned insurance policy. The Treasury 
understandably announced its concurrence with the view of the other circuits.!? 

In the present case, the Court’s preference for the more restricted view of 
Le Gierse taken by the Seventh Circuit appears justified. It is entirely consistent 
to regard the combination as a single investment for the purpose of determining 
its eligibility for the insurance exemption, and yet to regard the annuity and the 
insurance as separate units for purposes of determining whether the decedent 
retained a life interest. Certainly, the characterization of the retained combina- 
tion as a single investment in the narrow context of a statutory exemption is not 
compelling precedent for the question of whether a life interest was retained. 

Furthermore, the rationale of the Second and Sixth Circuits that the annuity 
payments represented income from the total investment seems highly unrealistic. 
An annuity yielding identical returns could have been purchased without the 
companion insurance for the same premium. Similarly, the income from an 
annuity purchased in the combination is unaffected by the surrender of the 
insurance policy for its cash value.13 Finally, the independence of the annuity 
income is evidenced by its treatment for income tax purposes as deriving solely 
from the annuity, and not from the whole investment.14 
The present decision serves to place elderly persons, whose age precludes 


®Insurance contemplates shifting the economic risk of premature death to the 
insurer. In practically all annuity-life insurance combinations written today (including 
those involved in Fidelity and Le Gierse) the lump sum premium paid is 110% of the 
face value of the insurance policy. 

10 “''T Jo say they are distinct transactions is to ignore actuality. ...” Helvering v. 
Le Gierse, supra note 7, at 540, 61 Sup. Ct. at 650. 

11199 F.2d 492 (7th Cir. 1952), aff'd per curiam, 345 U.S. 946, 73 Sup. Ct. 863 
(1953). The Supreme Court divided evenly on the question; Mr. Justice Jackson took 
no part in the consideration or decision of the case. 

12 Rev. Rul. 552, 1954-2 Cum. Butt. 284. 

18 Although not controlling, it should be noted that the annuity and life insurance 
are treated as independent contracts by the insurance company. The reserves are calcu- 
lated separately and each is a single, independent contract on its face. See Meisenholder, 
Taxation of Annuity Contracts Under Estate and Inheritance Taxes, 39 Micu. L. REv. 
856, 883 (1941). In addition, the insurance dividends are paid directly to the assignees, 
as owners of the policies, regardless of who owns the annuity. 

14 Cf. Helvering v. Meredith, 140 F.2d 973 (8th Cir. 1944); Commissioner v. Myer, 
139 F.2d 256 (6th Cir. 1943). 
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them from purchasing life insurance without a companion annuity, on an equal 
tax basis with younger insurees who have no such handicap. Now any person, 
regardless of his age at the time of purchase, can remove the proceeds of his life 
insurance from the estate tax burden by an irrevocable assignment.15 Under the 
theory that insurance should be given the same estate tax treatment as other 
property, the propriety of such a result can scarcely be questioned. It is not 
unlikely, however, that Congress will re-adopt some measure under which the 
payment of premiums !® by an insured will be sufficient in itself to bring the 
insurance proceeds within the reach of the estate tax.17 The repeal of the 
premium payment test in 195418 met considerable congressional opposition 1% 
and since then a strong drive for at least its partial restoration has been reported.2® 
The House Committee on Ways and Means has recently taken steps in that 
direction.?! 

Since estate planners must plan and advise for considerable periods into the 
future, a measure of certainty in the shifting sands of the estate tax scheme is 
necessary. It would appear, therefore, that once a firm policy is established, the 
insurance provisions of estate taxation should remain free from the changes 
which result merely from the politically-motivated debates of the congressional 
arena. 

Wim E. Getzen 


LABOR LAW—“Hot Cargo” Clause No Defense to Charge of Unfair Labor 
Practice Under Taft-Hartley Amendment. (United States) 


Local 1976 of the Carpenters’ Union was charged with a violation of sec- 
tion 8(b)(4)(A) of the National Labor Relations Act! for inducing employees 


15If the assignment is made within three years prior to decedent’s death it will 
be subject to the “in contemplation of death” provisions, however, of Int. Rev. Cope oF 
1954, § 2035. 


16 During the effective period of the premium payment test (1942-1954) the prob- 
lem presented by the instant case could not have arisen, since decedent paid all the 
premiums. Congress may be given pause, however, by Kohl v. United States, 226 F.2d 
381 (7th Cir. 1955), which rejected the premium payment test as imposing a direct 
tax without apportionment in contravention of the United States Constitution, article I, 
sections 2 and 9. 

17Since Le Gierse decided that the insurance proceeds of annuity-insurance 
combinations are not “taxable as insurance,” something more than the old premium 
payment test would be required to eliminate the effect of the present case. An appropri- 
ate amendment to section 2036 of the 1954 Code would be sufficient to accomplish this 
result. 

18 TwT, Rev. Cope or 1954, § 2042. 

19“We predict that .. . this provision . . . will virtually do away with estate 
taxation of life insurance. To avoid the tax, the insured need only assign the policy. 

. Since estates of less than $60,000 are nontaxable only the wealthy will benefit. . . . 
Doubtless, life insurance will come into great favor among persons of wealth as a means 
of avoiding estate taxes.” H.R. Rep. No. 1337, 83d Cong., 2d Sess. B1415 (1954). 

20'Washington Insurance Newsletter, Nov. 6, 1954, and Wall Street Journal, Nov. 
17, 1954, p. 1, col. 5. 
21H. R. 8381, 85th Cong., 1st Sess. § 56 (1957). 


161 Stat. 141 (1947), 29 U.S.C. § 158(b)(4)(A) (1952). This section of the 
statute makes it unlawful for a union to induce or encourage employees to strike or 
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to refuse to handle non-union goods. A “hot cargo” clause in the collective 
bargaining agreement between the employer and the union, excusing the em- 
ployees from handling such products, was asserted as a defense. The National 
Labor Relations Board found against the union,? and issued a cease and desist 
order which was enforced by the Court of Appeals for the Ninth Circuit.2 On 
certiorari, held: Affirmed (three Justices dissenting). Although a “hot cargo” 
clause in a collective bargaining agreement is by itself no violation of section 
8(b)(4)(A), such provision is no defense to a charge of unfair labor practice 
under that section. Local 1976, United Bhd. of Carpenters v. NLRB, 357 US. 93, 
78 Sup. Cr. 1011 (1958).4 

A “hot cargo” clause is a union-designed device to avoid the sanctions 
directed at certain types of secondary boycotts.5 Through the consent of the 
secondary employer, the union seeks to exert economic pressure against the em- 
ployer primarily involved in a labor dispute without exposing itself to charges 
of unfair labor practices. While the end result is a secondary boycott, the con- 
tention of the union is that it is not within the proscription of the Taft-Hartley 
amendment.® 

Litigation testing the validity of these provisions began shortly after the 
1947 revision of the National Labor Relations Act. In the first case before the 
Board, the clause was held valid and union enforcement of it, acquiesced in by 
the employer, was held not to violate section 8(b)(4)(A).7 This holding eroded 
as membership on the Board changed, and in the McAllister Transfer Co. case 8 
two members adopted the view that, even though the clause itself was valid, 
union inducement of employees to exercise their rights under it was a violation 


refuse to perform work where the object is “forcing or requiring . . . any employer 
or other person to cease using . . . the products of any other producer or to cease 
doing business with any other person.” 

*Local 1976, United Bhd. of Carpenters, 113 N.L.R.B. 1210 (1955). 

3 NLRB v. Local 1976, United Bhd. of Carpenters, 241 F.2d 147 (9th Cir. 1957). 

*Similar issues were presented in two cases consolidated for argument with the 
principal case. In Local 850, Int’l Ass’n of Machinists v. NLRB, the Court upheld an 
unfair labor practice charge, no “hot cargo” clause being involved. In General Drivers 
Union v. NLRB, arising from the same dispute, the Court again upheld the Board’s 
finding of a violation of the statute. While rejecting a defense based upon a “hot cargo” 
clause, the Court considered the effect of interstate commerce regulations upon such 
a provision, but decided that such questions were matters for the Interstate Commerce 
Commission. —The Commission has recently taken the position that a common carrier, 
bound to provide non-discriminatory service, must do so regardless of the existence 
of a “hot cargo” provision. Galveston Truck Line Corp. v. Ada Motor Lines, Inc., 
73 M.C.C. 617 (1957). 

5 See Daykin, Legality of the Hot Cargo Clause, 9 Las. L.J. 559 (1958). 

6 Secondary boycotts formerly were considered violative of the federal anti-trust 
laws. See, e.g., Duplex Printing Press Co. v. Deering, 254 U.S. 443, 41 Sup. Ct. 172 
(1921); Lawlor v. Loewe, 235 U.S. 522, 35 Sup. Cr. 170 (1915). This rule was tempered 
by the Norris-LaGuardia Act, 47 Stat. 70-73 (1932), 29 U.S.C. §§ 101-115 (1952), which 
limited the power of the courts to grant injunctions, and the interpretive decision in 
United States v. Hutcheson, 312 U.S. 219, 61 Sup. Cr. 463 (1941), holding that the Sher- 
man Act should not apply. The Taft-Hartley Act indicates a swing of the pendulum 
in the other direction. 

7 International Bhd. of Teamsters, 87 N.L.R.B. 972 (1949), aff'd sub nom., Rabouin 
v. NLRB, 195 F.2d 906 (2d Cir. 1952). 

8 International Bhd. of Teamsters, 110 N.L.R.B. 1769 (1954). 
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of the statute. They gave little consideration to the matter of employer acqui- 
escence in the inducement, but a concurring member relied on the lack of such 
consent.? This remained the position of the Board until its present rulings,!® 
while disagreement as to the true import of section 8(b)(4)(A) arose among 
the courts of appeal for the various circuits.11 

Certiorari was granted in the principal case to resolve the discord at the 
appellate level. In upholding the Board’s finding that the union had engaged in 
an unfair labor practice by directly appealing to the employees, the Court re- 
jected the contention that the employer’s consent in the collective bargaining 
agreement precluded the existence of any section 8(b)(4)(A) violation. At the 
same time, the Court stated that the Taft-Hartley amendment contained no 
sweeping prohibition of secondary boycotts. According to Justice Frankfurter, 
speaking for the majority, neither the primary employer nor the general public 
is assured immunity from the effects of such a boycott. The union can urge the 
secondary employer to participate, and once his consent is granted, the boycott 
may ensue. 

Before the consent of an employer will be allowed to shield the union from 
liability under section 8(b)(4)(A), however, it must be obtained at the time 
of the controversy, and not by any previous agreement. In the words of Justice 
Frankfurter: 


“(I]t seems most probable that the freedom of choice for the employer 
contemplated by § 8(b)(4)(A) is a freedom of choice at the time the ques- 
tion whether to boycott or not arises in a concrete situation calling for the 
exercise of judgment on a particular matter of labor and business policy. 
Such a choice, free from the prohibited pressures—whether to refuse to deal 
with another or to maintain normal business relations on the ground that the 
labor dispute is no concern of his—must as a matter of federal policy be 
available to the secondary employer notwithstanding any private agreement 
entered into between the parties.” 12 


The difficulty of determining the genuineness of the employer’s acquiescence 
in the boycott, assuming that it was acquired at the proper time, affected the 
decisions of both the Board and the Court. Approving the Board’s ruling that, 
even in the presence of a “hot cargo” provision, the union must not directly 
appeal to the employees to refuse to handle the disputed goods, the Court said: 


“Such a rule expresses practical judgment on the effect of union conduct 
in the framework of actual labor disputes and what is necessary to pre- 
serve to the employer the freedom of choice that Congress has decreed.” 18 


In considering the weight to be given the “hot cargo” clause, all the justices 
substantially agreed that the Court could only speculate as to the importance at- 
tached to it by the parties to the bargaining agreement. The majority, however, 
relied upon this to bolster its position that the time for the employer’s decision 


97d. at 1788 (concurring opinion of Chairman Farmer). 

10In the Carpenters and Machinists cases, the Board completed the transition to 
the view that the direct appeal to the employees by the union violated the statute, 
irrespective of any acquiescence from the secondary employer. 

11Tn addition to the cases being reviewed, the issue had once again been presented 
to the Court of Appeals for the Second Circuit in Milk Drivers Union v. NLRB, 
245 F.2d 817 (2d Cir. 1957). The Rabouin decision was reaffirmed. 

127 ocal 1976, United Bhd. of Carpenters v. NLRB, 357 U.S. 93, 105, 78 Sup. Ct. 
1011, 1019 (1958). 
18 Jd. at 107, 78 Sup. Ct. at 1020. 
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was when the situation arose, while the dissent stressed this unascertainable value 
as a reason for holding the employer to his bargain. 

The Court’s feeling that the clause might not have been the result of a 
free choice on the part of the employer seemed to militate strongly against 
its recognition as a defense to section 8(b)(4)(A) charges. To allow this sec- 
tion to be bypassed by a prior agreement, adopted in clear contemplation of 
the possibility of its application in a dispute,!4 appeared to the Court to be 
irreconcilable with its view as to the policy behind this portion of the Taft- 
Hartley amendment. 

The majority decision was characterized by the dissent as capricious, since 
the legality of the boycott turned on the whim of the employer. In addition, 
the Court was charged with a usurpation of the policy-making function of 
Congress. Arguing that the prior negotiations between the employer and the 
union should be respected, Justice Douglas asserted: 


“Enforcing the collective bargaining agreement—standing by its terms 
—is not one of the coercive practices at which the Act was aimed. En- 
forcement of these agreements is conducive to peace. Disregard of col- 
lective agreements—the flouting of them—is disruptive.” 15 


Regardless of the attitude with which one may view the decision of the 
Court, it still leaves problems unsolved. If a clause said to be a proper subject 
for collective bargaining can be repudiated at some later date, injury to peace- 
ful labor relations can be expected. Certainly, rights under such a provision, 
now that its prime purpose has been thwarted, are vague.!® Another serious 
problem which will undoubtedly confront the Court is the validity of such 
a clause in agreements involving common carriers, because of the impact of 
Interstate Commerce Commission regulations.17 

The question of whether a union should be able to contract in advance 
out from under section 8(b)(4)(A) has been answered in the negative. The 
uncertain future of “hot cargo” clauses, and the unpredictable effect of this 
decision on employer-employee relations are matters certain to be considered 
on the floors of Congress. As in other areas of labor law, a judicial solution 
of a controversial problem has not supplied a complete remedy. It is to be 
hoped that the legislature can. 

ALLAN J. RENICHE 


14See Jacobs, Government Regulation upon Collective Bargaining Negotiations, 
3 Las. L.J. 311 (1952); Rothenberg, Cooling the “Hot Cargo” Contract, 8 Las. L.J. 
239 (1957), the latter referring to the “advantage of enclosing the duty to boycott in 
an elegant facade of contractual majesty.” Jd. at 243. 

15 Supra note 12, at 112, 78 Sup. Ct. at 1023 (dissenting opinion). 

16 Union attempts to compel specific performance of the “hot cargo” clause by 
means of the arbitration provisions of the collective agreement have recently been 
held barred by the instant decision. In re Apex Lumber Corp., 27 U.S.L. Week 2197 
(N.Y. Sup. Oct. 2, 1958). 

A note writer suggests, in 24 Gro. Wasu. L. REv. 673 (1956), that even if a suit is 
maintainable under § 301 of the act, 61 Stat. 156 (1947), 29 U.S.C. § 185 (1952), recovery 
is unlikely. He states that no direct pecuniary loss could be shown, since the alleged 
damage would be a deterioration of the wage standard, and a general weakening of the 
labor movement. If his reasoning is correct, then the situation suggests possible union 
experimentation with liquidated damage clauses accompanying “hot cargo” agreements. 
The writer can only speculate as to whether the Court would find such provisions within 
the policy of section 8(b) (4) (A). 

17 See Galveston Truck Line Corp. v. Ada Motor Lines, Inc., 73 M.C.C. 617 (1957), 
discussed in note 4 supra. 
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LABOR LAW—Pre-emption Doctrine Not Applicable to Common-Law Tort 
Actions in State Courts. (United States) 


Plaintiff, a non-union hourly employee, was prevented from working for 
over a month by a picket line which the defendant union had established at the 
employer’s plant. The striking employees who composed the line threatened to 
overturn plaintiff’s car and cause other injury to him and his property if he 
attempted to cross the picket line. Plaintiff brought a tort action in an Alabama 
court, requesting punitive damages in addition to compensation for loss of wages 
and mental anguish. The Supreme Court of Alabama affirmed a judgment in 
favor of the plaintiff, holding that the state court had jurisdiction even though 
an unfair labor practice was alleged.1 On appeal, held: Affirmed (two Justices 
dissenting). The fact that a labor union is guilty of an unfair labor practice 
under section 8(b)(1)(A) of the National Labor Relations Act? does not de- 
prive an employee of his common law remedy for damages. International Union, 
UAW uv. Russell, 356 U.S. 634, 78 Sup. Ct. 932 (1958). 

It has been said, “Pre-emption, in the field of labor relations, . . . has been 
the rule rather than the exception. . . .”? In some areas, particularly those in- 
volving injunctive power, this statement would certainly seem to be true,* but 
in view of the instant case and several other recent decisions,® it is questionable 
whether or not the exceptions have not engulfed the rule. 

The principal reason for applying the doctrine of pre-emption in the area 
of labor law is, of course, to prevent state courts from interfering with the 
uniform application of federal labor law and policy.6 As early as 1945 the 
Supreme Court recognized the necessity of giving a pre-emptive interpretation 
to the NLRA.7 By 1953, in Garner v. Teamsters Union,’ the Court had con- 
cluded that generally no activity which would constitute an unfair labor practice 
under the NLRA, could be enjoined by a state court, even though violative of 
state labor law or policy. It was recognized, however, that in certain cases, where 
public safety was involved, the power of the state could not be denied in spite 
of the danger that state regulations would conflict with national labor policy.® 
Thus the broad lines of demarcation were drawn. On the one hand, the state 
courts were prohibited from using their injunctive power to redress private 


1 Russell v. International Union, UAW, 258 Ala. 615, 64 So. 2d 384 (1953). 

261 Stat. 141 (1947), 29 U.S.C. § 158 (b) (1) (A) (1952). 

31957 U. In. L.F. 145, 148. 

4See, e.g., Guss v. Utah Labor Relations Bd., 353 U.S. 1, 77 Sup. Ct. 598 (1957); 
Garner v. Teamster’s Union, 346 U.S. 485, 74 Sup. Ct. 161 (1953). 

5 International Ass’n of Machinists v. Gonzales, 356 U.S. 617, 78 Sup. Ct. 923 (1958); 
Sellers v. Local 174, Teamsters Union, 50 Wash. 2d 660, 314 P.2d 456 (1957), cert. denied, 
356 U.S. 975, 78 Sup. Cr. 1134 (1958). 

6 Cox, Current Developments In Labor Law and Legislation, 35 Cut. Bar Rec. 401 
(1954). 

7 Hill v. Florida, 325 U.S. 538, 65 Sup. Ct. 1373 (1945). 

8 346 US. 485, 74 Sup. Ct. 161 (1953). 

® Allen-Bradley Local 1111, United Electrical Workers v. Wisconsin Employment 
Relations Bd., 315 U.S. 740, 62 Sup. Ct. 820 (1942). In Garner v. Teamster’s Union, 
346 U.S. 485, 488, 74 Sup. Cr. 161, 164 (1953), the Supreme Court, in referring to the 
Allen-Bradley case, said, “[w]e have held that the state still may exercise ‘its historic 
powers over such traditionally local matters as public safety and order and the use of 
streets and highways.’ ” 
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wrongs if the remedy conflicted with or paralleled a remedy available from the 
National Labor Relations Board; and on the other hand, state courts could 
exercise their police power, provided the safety of the public was endangered, 
irrespective of the effect on national labor policy. 

Shortly after the Garner decision, the need arose for a more precise ‘Reliab 
tion of the area in which the NLRA had pre-empted state control over labor- 
management relations. In United Construction Workers v. Laburnum Corp.,'® 
an employer sued to recover for losses which he suffered when a stranger union 
picketed his worksite and by violent conduct compelled him to discontinue his 
work and lose his contracts. After noting that the defendant’s conduct was an 
unfair labor practice and that a cease and desist order would have been justified, 
the Court held that a state action for damages would lie because the NLRA 
provided no method by which the Board could redress the employer for his 
economic losses. Because the NLRB was without power to award damages for 
the harm done, the Court was able to distinguish the Garner case, where a state 
injunctive proceedings might have obstructed an NLRB cease and desist order.!! 
A different result in Laburnum, the Court decided, would be an invitation to 
labor unions to engage in noncompensable destruction and violence. 

Further refinement is provided by the instant decision, which relies heavily 
upon the Laburnum case, even though here the plaintiff-employee, at least in 
theory, could obtain from the NLRB an award against the union for his loss in 
pay.12 The Court concluded, however, that any recovery obtainable through 
Board action would not be for the purpose of redressing the employee’s injury, 
but rather for effectuating the policies of the Act.13 Furthermore, such an award 
would be limited to back pay, thus excluding compensation for mental anguish 
and punitive damages. Hence, the decision seems to extend the rule of Laburnum 
to allow vindication for injury to private rights by a damage action, not only 
where the NLRB lacks authority to provide redress, but also where it is unable 
to provide a commensurate remedy. 

In attempting to justify its determination on the basis of Laburnum, it is 
suggested that the Court has failed to take into account the realities of labor 
strife and the distinguishing features between the instant case and Laburnum. 


10 347 U.S. 656, 74 Sup. Cr. 833 (1954). 

11JIn San Diego Bldg. Trades Council v. Garmon, 353 U.S. 26, 77 Sup. Ct. 607 
(1957), the distinction between the Garner and the Laburnum decisions was raised when 
an employer brought an action in the California courts, seeking an injunction and 
damages for picketing, even though the conduct, under the circumstances, constituted 
an unfair labor practice. The Supreme Court held that the state court lacked jurisdic- 
tion to grant an injunction, even though the NLRB had declined jurisdiction. On the 
damage question, however, the Court held that the employer could recover damages 
if California tort law provided for it, but reversed and remanded because the damages 
were based on violation of the federal law. 

127Tn United Furniture Workers of America, 84 NLRB 563 (1949), the Board held 
that it could award back pay where a union had wrongfully caused a termination of 
employment, but not in a case such as the instant one where the union merely inter- 
feres with the right to work. The Court, in the present case, nevertheless, assumed that 
the Board would have authority to make an award if it so desired. 

13 Tt is interesting to note that the Court, in Garner v. Teamster’s Union, 346 U.S. 
485, 74 Sup. Cr. 161 (1953), refused to distinguish between private rights and state rights 
when an employer attempted to obtain a state injunction against picketing. The Court 
said it was not a question of whose rights were being intefered with but rather a ques- 
tion of conflicting state and federal remedies. 
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For one thing, the employer’s claim in Laburnum arose out of violent organiza- 
tional picketing which interfered with contractual obligations and caused the 
employer substantial ascertainable losses which the Board could not redress. 
Here, however, recovery is sought against a union for interfering with an em- 
ployee’s right to work, even though no question of damages to person or prop- 
erty is involved. Further, the employee could be made whole for the actual 
damages incurred by an NLRB back pay award.1* The fact that the Board 
could not award punitive damages or compensate the employee for his mental 
anguish does not bring the case within the Laburnum rule, because damages of 
this nature are not readily ascertainable. 

Secondly, the strike involved here arose out of a wage dispute between the 
recognized bargaining agent and the employer. Thus, any sanctions imposed 
upon the union will have not only retroactive, but also prospective, effects upon 
the relationship between the union, the company, and the non-union employees. 
In Laburnum, the picketing was carried on by a stranger union which was 
attempting to disrupt the collective agreement and depose the recognized bar- 
gaining agent, even though the stranger union could not claim one employee as 
a member. Any action taken against the stranger union would have no effect 
upon the employer-employee relationship, either retrospectively or prospectively. 

Finally, in Laburnum, there was only one employer involved, and the total 
liability of the union for its wrongful conduct could be readily ascertained by 
the amount of the judgment. In the present case, however, an undetermined 
number of injured employees may be involved, and the ultimate extent of the 
union’s liability can be ascertained only after all claims have been litigated or 
settled. The problem involved becomes readily apparent when, as in Alabama, 
the awarding of punitive damages to one plaintiff does not prevent similar awards 
to successive plaintiffs, even though the injuries all arose from the same wrongful 
conduct.15 

The majority emphasized, however, that the relief granted by the state court 
would not interfere with a consistent application of federal policy by the NLRB 
and that, therefore, any distinctions between Laburnum and Russell should not 
lead to a different result. It is suggested that the court thereby ignores the fact 
that “[s]uccessful regulation of labor relations depends not on the correction of 
isolated abuses but on the balancing of many interests,” 1° and that when state 
courts are allowed to give compensatory relief for isolated abuses, the delicate 
federal machinery for maintaining industrial peace is unavoidably interrupted. 
When the problem is so viewed, the inconsistency of the instant decision with 
federal labor policy becomes readily apparent. The threat posed by this decision 
to peaceful labor-management relations is its interference with labor’s right to 
engage in concerted activity, the very thing which the NLRA was designed to 
promote.!7 Pending the outcome of this case, there are some twenty-nine similar 


141f the Board persists in the view that a back pay award will not effectuate the 
policies of the Act in a proceeding involving interference with an employee’s access to 
work, see note 12 supra, the proper approach would seem to be to reverse the Board for 
its abuse of discretion. Cf. NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240, 59 Sup. 
Ct. 490 (1939); NLRB v. Guy F. Atkinson Co., 195 F.2d 141 (9th Cir. 1952); Joliet Con- 
tractors Ass’n v. NLRB, 193 F.2d 833 (7th Cir. 1952). 

15 Alabama Power Co. v. Goodwin, 210 Ala. 657, 99 So. 158 (1924). 

16 United Constr. Workers v. Laburnum Constr. Co., 347 U.S. 656 (1954), The 
Supreme Court, 1953 Term, 68 Harv. L. Rev. 143, 145. 

17“Freedom to engage in concerted activities is essential to the effective exercise 
of the right to bargain collectively. A union could exercise no bargaining strength if 
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claims aggregating over one million dollars filed against this defendant in the 
Alabama courts. The threat of such a liability, which is staggering even to the 
larger unions, may induce employers to make work available during periods of 
strike, in the hope that picket line coercion will occur and that the union will 
be bankrupted in subsequent litigation. In such a situation the striking union will 
be faced with a dilemma. If it exerts no pressure on employees desiring to work, 
the effectiveness of the strike may be nullified. On the other hand, if it interferes, 
even though without violence, the union may be driven into insolvency. 

The possibility of such dangers have led some writers to advocate a rigorous 
application of the pre-emption doctrine to all labor activity regulated by the 
federal government.18 Nevertheless, except where relief is sought by the in- 
junctive process, the Supreme Court apparently favors redress of individual in- 
juries over a consistent federal labor policy. It may be questioned, however, 
how long the Court will maintain this position if the instant case leads to the 
results here suggested. 

LEONELLE H. Garss 


OIL AND GAS—Grant of Incidental Mining Rights Does Not Create Ambiguity 
in Deed Conveying “Coal and Other Mineral.” (Illinois) 


Plaintiffs initiated proceedings seeking construction or reformation of mineral 
deeds executed in 1907 conveying “coal and other mineral” underlying two tracts 
of land. The mineral deeds granted to defendant 


“all coal and other mineral . . . together with the right to mine and remove 
... coal and other mineral and the right to conduct mining operations under 
the surface of said tract of land therefor, and the right to use all rooms, 
entries and mining ways at coal depth under the surface of said tract of 
land as and for mining ways, to and from beds of coal or other mineral in 
other lands.” 1 


The trial court dismissed the complaint for failure to state a cause of action. On 
appeal, held: Reversed and remanded (four justices concurring). The opinion 
of the court held that the complaint stated a cause of action for construction or 
reformation. The four concurring justices argued that reformation and not con- 
struction is the proper remedy. Nance v. Donk Bros. Coal & Coke Co., 13 Ill. 2d 
399, 151 N.E.2d 97 (1958).2 

The issue confronting the court in the instant proceedings was whether the 
term “other mineral” as used in these deeds has such a settled legal meaning 


it were not free to reject the terms offered by the employer and resort to economic 
weapons to compel the employer to offer terms acceptable to the union.” Cox, LABor 
Law 282 (4th ed. 1958). 

18 See, e.g., Cox, Current Developments In Labor Law and Legislation, 35 Cm. 
Bar Rec. 401 (1954). 

1The words “at coal depth” were added with a typewriter to the printed deeds. 

2 The instant case was originally reported in 150 N.E.2d 178 (1958), with one dis- 
senting opinion in which one justice concurred. These opinions were written before 
the filing of the amicus curiae brief and the grant of rehearing. After the rehearing, 
the opinions were rewritten as reported above with three justices representing the 
view of the court and four justices concurring. 
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that construction of the deeds was unwarranted.® It was on this question that the 
court divided. The importance of this problem is apparent when one considers 
the number of deeds executed in Illinois prior to the discovery of oil and gas, 
which employ the phrase “coal and other mineral.” 4 

Although scientifically speaking oil and gas are not minerals,® the majority 
of courts,® including those of Illinois,? have held that the word “mineral,” stand- 
ing alone, or when used in conjunction with another word such as “coal” does 
include oil and gas. The controversy arises when incidental mining rights are 
granted in addition to a conveyance of “other minerals.” Consideration of this 
question has resulted in two schools of thought. According to the strict approach, 
“minerals” includes oil and gas unless the language on the face of the deed clearly 
discloses an intention to exclude them.® Under this view, the granting of inci- 
dental mining rights is not deemed sufficient evidence of an intent to exclude 
oil and gas.® 


3 It has long been established in this state that if a deed is unambiguous on its face, 
construction may not be granted. See, e.g., Sauls v. Cox, 394 Ill. 81, 67 N.E.2d 187 
(1946). 

*Brief for the Illinois Oil and Gas Association as amicus curiae, p. 6, Nance v. 
Donk Bros. Coal & Coke Co., 13 Ill. 2d 399, 151 N.E.2d 97 (1958). 


5 “Tn a restricted and scientific use of the term ‘minerals’ oil and gas are not minerals, 
but are hydrocarbon compounds.” 1A SumMMERs, Ow anv Gas § 135 at 273 (perm. ed. 
1954). “Although scientifically this term refers to a chemical element or compound 
occuring naturally as a product of inorganic processes, it has been broadened colloquially 
in the oil, gas and coal extractive industries to include these products of organic 
processes.” WituiamMs & Meyers, MAnuat or O11 aNp Gas Terms 144 (1957). 

6 F.g., Stowers v. Huntington Dev. & Gas Co., 72 F.2d 969, 972 (4th Cir. 1934) 
(“The word ‘mineral’ is a comprehensive term in its ordinary meaning and includes 
every substance which can be got under the surface.”); Sellars v. Ohio Valley Trust 
Co., 248 S.W.2d 897, 899 (Ky. 1952) (“If the granting clause of this deed of ‘coal and 
other minerals’ stood alone, it would clearly embrace oil and gas.”); Federal Gas, Oil 
& Coal Co. v. Moore, 290 Ky. 284, 161 S.W.2d 46 (1942); Kimbley v. Luckey, 72 Okla. 
217, 179 Pac. 928 (1919); Carminati v. Fenoglio, 267 S.W.2d 449 (Tex. Civ. App. 1954). 

7 E.g., Shell Oil Co. v. Moore, 382 Ill. 556, 48 N.E.2d 400 (1943); Cf. Central Pipe 
Line Co. v. Hutson, 401 Ill. 447, 82 N.E.2d 624 (1948); Jilek v. Chicago, W. & F. Coal 
Co., 382 Ill. 241, 47 N.E.2d 96 (1943). 

8 Rowe v. Chesapeake Mineral Co., 156 F.2d 752 (6th Cir. 1946), cert. denied, 329 
US. 776, 67 Sup. Ct. 190 (1946); Carter Oil v. Blair, 256 Ala. 650, 57 So. 2d 64 (1952); 
Sellars v. Ohio Valley Trust Co., supra note 6, at 900 (“[T]he fact that the conveyance 
couples with the grant an easement which relates to the recovery only of coal is not 
of itself sufficient disclosure of an intention to exclude the conveyance of oil and gas.’”’); 
Federal Gas, Oil & Coal Co. v. Moore, supra note 6; Maynard v. McHenry, 271 Ky. 
642, 113 S.W.2d 13 (1938); Kentucky W. Va. Gas Co. v. Preece, 260 Ky. 601, 86 
S.W.2d 163 (1935); Carminati v. Fenoglio, supra note 6 (“all the minerals . . . are 
retained by the grantors .. .”, held to reserve oil and gas as a matter of law); Rio 
Bravo Oil Co. v. McEntire, 59 S.W.2d 962 (Tex. Civ. App. 1933), rev’d, 95 S.W.2d 381 
(Tex. Comm. App. 1936), modified, 128 Tex. 124, 96 S.W.2d 1110 (1936). 

Pennsylvania has held that, as a matter of law, a grant or reservation of all minerals 
does not include oil and gas. Its view is based on the “standard of business men using 
the language and governed by the ideas of everyday life.” Recent cases adhere to the 
view because it has become a rule of law on which land titles in the state are based. See 
Preston v. South Penn Oil Co., 238 Pa. 301, 86 Atl. 203 (1913); Silver v. Bush, 213 Pa. 
195, 62 Atl. 832 (1906); Dunham v. Kirkpatrick, 101 Pa. 36 (1882). 


9 Ibid. 
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Other courts, however, have determined that the presence of these incidental 
rights renders the term “other mineral” sufficiently ambiguous to justify the use 
of extraneous evidence of the parties’ intent.1° 

Writing for the court, Justice Shaefer concluded that the deed in the 
principal case was ambiguous on its face. He believed that the grant of inci- 
dental mining rights following the grant of “coal and other mineral” tended to 
limit the otherwise clear phrase which by itself would include oil and gas.11 
Support for this conclusion can be found in Hudson & Collins v. McGuire,'” 
where the Kentucky Supreme Court held that oil and gas were not included in 
a grant of all “minerals . . . with necessary mining right of ways and privileges 
for prospecting, mining and smelting. . . .”13 The court there concluded that 
the use of the words “mining and smelting” created a reasonable doubt as to 
whether the conveyance included any mineral interests the exploitation of which 
would not involve either mining or smelting. In reaching its decision, the court 
pointed out that although “the word ‘minerals’ without qualifying or limiting 
words ... would pass to the grantee not only coal... but also the oil and gas,” 14 
the addition of incidental words limited the conveyance and excluded oil and gas. 

Relying on his determination that the grant of incidental rights caused the 
deeds to be ambiguous, Justice Shaefer proceeded to examine the facts surround- 
ing the execution of the instruments in question. Plaintiffs had stated in their 
complaint that defendant’s agent had represented that the company desired only 
to obtain ownership of the coal underlying the land. This was indicated by the 
agent’s response to plaintiffs’ inquiry regarding the term “other mineral” in which 
the agent had written, “[I]t is my intention to buy only the coal and such other 
minerals as may be mined at coal depth.” 15 In addition, plaintiffs asserted that 
the presence of oil and gas was unknown in the county at the time the deeds 
were executed, and that by local custom the term “coal and other mineral” was 
used only to protect the purchaser of the coal rights against claims for the un- 
lawful taking of other minerals while mining coal. Considering these factors, 
Justice Shaefer determined that the plaintiffs’ complaint for construction or 
reformation alleged facts “sufficient to require an answer.” 

The four concurring justices differed with the court’s basic assumption that 
the phrase “coal and other mineral” as used in the deeds in question was am- 
biguous. They contended that the grants of incidental rights do not derogate 
from but rather enlarge the rights included in the habendum clause.1® Founda- 


10 Crain v. Pure Oil Co., 25 F.2d 824 (8th Cir. 1928); Kentucky Coke Co. v. Key- 
stone Gas Co., 296 Fed. 320 (6th Cir. 1924); Dingess v. Huntington Dev. & Gas Co., 271 
Fed. 864 (4th Cir. 1921); Holloway Gravel Co. v. McKowen, 200 La. 917, 9 So. 2d 228 
(1942); Jividen v. New Pittsburgh Coal Co., 45 Ohio App. 294, 187 N.E. 124 (1933); 
Gordon v. Carter Oil Co., 19 Ohio App. 319 (1924); Rock House Fork Land Co. v. 
Raleigh Brick & Tile Co., 83 W.Va. 20, 97 S.E. 684 (1918). 

11“Ags a matter of grammar, the phrase ‘all coal and other mineral’ means ‘all coal 
and all other mineral.’ But the deeds here involved contain more than that phrase. .. . 
Under these circumstances the relevant background facts become important.” Nance v. 
Donk Bros. Coal & Coke Co., 13 Ill. 2d 399, 404, 151 N.E.2d 97, 100 (1958). 


12188 Ky. 712, 223 S.W. 1101 (1920). 

18 Jd, at 718, 223 S.W. at 1103. 

14 Supra note 12 at 718, 223 S.W. at 1103. 

15 Nance v. Donk Bros. Coal & Coke Co., supra note 11 at 402, 151 N.E.2d at 99. 


16 To support their conclusion, these justices relied upon Shell Oil Co. v. Dye, 135 
F.2d 365 (7th Cir. 1943); Shell Oil Co. v. Moore, 382 Ill. 556, 48 N.E.2d 400 (1943); 
Jilek v. Chicago, W. & F. Coal Co., 382 Ill. 241, 47 N.E.2d 96 (1943). 
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tion for this proposition is found in Shell Oil Co. v. Moore,!? where it was held 
that the reservation of incidental mining rights in addition to “the right to mine 
and remove all coal and other mineral,” in a conveyance of “the surface only,” 
reserved to the grantor the oil and gas. In stating that the additional provisions 
of the deed were not sufficient to reduce the grantor’s rights, the court said that 
the right to mine and remove coal and other mineral without liability for surface 
subsidence nor for not leaving pillars and artificial supports “does not take away 
any rights of the grantor to take the coal or minerals, but is clearly intended 
to give him an additional right. . . .”18 The opinion further stated that a pro- 
vision retaining to the grantor the right to make underground passages and 
entries through, to and from other mines “is intended to increase the grantor’s 
mineral estate.” 19 

It is important to note that the language in the Moore case upon which the 
concurring justices rely is only dictum. The holding of the case is based upon 
the theory that the granting clause created a severance of the surface estate from 
the mineral estate which necessarily included oil and gas.2° 

While the instant case is not free from doubt because of the form in which 
the opinions are written,?! it nevertheless has fortified the Illinois position that 
the grant of incidental rights does not derogate from the conveyance of “coal 
and other mineral” and, therefore, does not create ambiguity where none 
previously existed. It might be anticipated, therefore, that in such cases con- 
struction will no longer be an available remedy in Illinois. 


Ronatp H. Gatowicu 


17 Supra note 16. 
18 Supra note 16, at 568, 48 N.E.2d at 405. 


19 Ibid. 
20 Accord, Jilek v. Chicago, W. & F. Coal Co., supra note 16. 
2“... [T]he reformation remedy is available . . . but not construction of the 


deeds.” Nance v. Donk Bros. Coal & Coke Co., 13 Ill. 2d 399, 407, 151 N.E.2d 97, 101 
(1958). (Mr. Justice House concurring, joined by Mr. Justice Klingbiel.) 

. I do not believe that this court intends to hold that relief by way of deed 
construction is available in this case, and concurrence in the end result should in no 
wise be construed as an abandonment of certain fundamental principles of the sub- 
stantive law of Illinois.” Jd. at 409, 151 N.E.2d at 102 (Mr. Justice Bristow concurring, 
joined by Mr. Justice Daily). 
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